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Lien Priority in Utah- Race Notice



Lien Priority on April 9, 2001?
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Real Property Lien Rights- civil judgments foreclosure
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at the County Recorder- Lien on property 

for 8 years from judgment entry
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Venues for 
establishing lien 

priority

• County Recorder
– By Tnbell89 - Own work, CC BY-SA 4.0, 

https://commons.wikimedia.org/w/in
dex.php?curid=82335558 

• District Court

• Bankruptcy Court

• Federal Bankruptcy Court
– By Ricardo630 - Own work, CC BY-SA 

4.0, 
https://commons.wikimedia.org/w/in
dex.php?curid=43002918  

https://commons.wikimedia.org/w/index.php?curid=82335558
https://commons.wikimedia.org/w/index.php?curid=82335558
https://commons.wikimedia.org/w/index.php?curid=43002918
https://commons.wikimedia.org/w/index.php?curid=43002918


Some of the largest losses in title insurance come 
from Construction Service Liens



Questions about 
Construction 
Service Liens

• What is a construction service lien?
• Who can file a construction service 

lien?
• How are these liens different than 

other types of liens?
• What’s the State Construction 

Registry?
• How does it work?
• What can protect my buyers from 

getting a lien?



Who can file a Construction Service Lien? 
(38-1a-102 Definitions)

A provider of preconstruction service or construction work for 
the anticipated improvement  or improvement or of real 
property

38-1a-102 (11) "Construction work":

(a) means labor, service, material, or equipment provided for the 
purpose and during the process of constructing, altering, or repairing 
an improvement; and

(b) includes scheduling, estimating, staking, supervising, managing, 
materials testing, inspection, observation, and quality control or 
assurance involved in constructing, altering, or repairing an 
improvement.



What is Construction Work?

38-1a-102 (11) "Construction work":

(a) means labor, service, material, or 
equipment provided for the purpose and 
during the process of constructing, altering, 
or repairing an improvement; and

(b) includes scheduling, estimating, staking, 
supervising, managing, materials testing, 
inspection, observation, and quality control 
or assurance involved in constructing, 
altering, or repairing an improvement.



What does “Improvement” mean
38-18-102 (21) “Improvement” means:

(a) a building, infrastructure, utility, or other human-made structure or 
object constructed on or for and affixed to real property; or

(b) a repair, modification, or alteration of a building, infrastructure, utility, 
or object referred to in Subsection (21)(a).

Construction RemodelInfrastructure

NEW



Who can file a Construction Service Lien? 
(38-1a-102 Definitions)

A provider of preconstruction service or construction work for the 
anticipated improvement  or improvement or of real property

38-1a-102 (11) "Construction work":

– (a) means labor, service, material, or equipment provided for the purpose 
and during the process of constructing, altering, or repairing an 
improvement; and

– (b) includes scheduling, estimating, staking, supervising, managing, 
materials testing, inspection, observation, and quality control or assurance 
involved in constructing, altering, or repairing an improvement.

S.M.E.L.

laborservice, material, equipment,



What is a Construction Service Lien?
An interest in real property title for the benefit of those who 
provide service, material, equipment, or labor for the permanent 
construction, repair, or alteration of real property. 

NEW: Construction, 
Infrastructure, Remodel

CAR: Constructing, 
Altering, Repairing

S.M.E.L.: Service, Material, 
Equipment, Labor

NEW CAR SMELL!



Construction Service Lien Filing Requirements: 
38-1a-502 (2) Notice of construction lien -- Contents -- 

Recording -- Service on owner.
(2) A notice of construction lien shall contain:

(a) the name of the reputed owner if known or, if not known, the name of the record owner;

(b) the name of the person by whom the claimant was employed or to whom the claimant provided 
construction work;

(c) the time when the claimant first and last provided construction work;

(d) a description of the project property, sufficient for identification;

(e) the name, current address, and current phone number of the claimant;

(f) the amount claimed under the construction lien;

(g) the signature of the claimant or the claimant's authorized agent;

(h) an acknowledgment or certificate as required under Title 57, Chapter 3, Recording of Documents; 
and

(i) if the construction lien is on an owner-occupied residence, as defined in Section 38-11-102, a 
statement describing what steps an owner, as defined in Section 38-11-102, may take to require a lien 
claimant to remove the lien in accordance with Section 38-11-107.



Construction 
Service Liens



Construction Service Lien Filing Requirements: 38-1a-502 (2) Notice of 
construction lien -- Contents -- Recording -- Service on owner.

(4)

(a) Within 30 days after filing a notice of construction lien, the claimant shall deliver 
or mail by certified mail a copy of the notice to the reputed owner or the record 
owner.

(b) If the record owner's current address is not readily available to the claimant, the 
claimant may mail a copy of the notice to the last known address of the record 
owner, using the names and addresses appearing on the last completed real property 
assessment rolls of the county where the project property is located.

(c) Failure to deliver or mail the notice of lien to the reputed owner or record owner 
precludes the claimant from an award of costs and attorney fees against the 
reputed owner or record owner in an action to enforce the construction lien.



Lien Priority in Utah- Race Notice

Construction Service Liens are an exception. 



When does construction service lien 
priority begin?

When work begins!

When do construction service lien rights end?

180 Days after final completion 
• Permanent Certificate of occupancy
• Final Inspection without certificate
• Substantial completion if no 

inspection or certificate is issued



Construction service lien priority

First work
Construction service 

lien recording
Work 

“Completion”

Construction Service Lien priority relates back “first work”

180 days from completion

Lien on title



Construction Service Lien Timeline- No SCR

Work “Begins”
Priority Date

Subcontractor or 
supplier begins 

work

Project 
“Completion”

Must record 
construction service lien 

within 180 days

180 Days 
to record

Lis Pendens

LIFE OF PROJECT

Certificate of occupancy, 
final inspection, 

or “substantial completion”



Real Property Lien Rights- civil judgments vs. construction service liens

Begin Lawsuit
Court decision-Default 

judgment- Create 
judgment info sheet

Record judgment w/ judgment info. sheet 
at the County Recorder- Lien on property 

for 8 years from judgment entry

Timeline Lien on title

First work
Construction 
service lien 
recording

Project
completion

Begin 
lawsuit/Lis 
Pendens

Court 
decision

Lien on title

Judgment 
Lien

Filed & 
Recorded

Identify 
Property

Writ of 
Execution

Writ of 
Attachment

Sheriff’s
Sale

Redemption 
Period



New 
Construction

What does the 
contract/REPC say 
about construction 
service liens & title 
insurance? 













Owner’s Policy Types
1. Standard or Basic Owner’s Policy

1 Someone else owns an interest in your title X

2 A document is not properly signed X

3 Forgery, Fraud, Duress X

4 Defective recording of any document X

5 There are restrictive covenants X

6
There is a lien on your title because there is: a) a deed of trust, 

 b) a judgment tax of special assessment, c) a charge by the Homeowners Association
X

7 Title is unmarketable X

• Available for Commercial & Residential Transactions (underwriter approval necessary 
in some cases.) 

• Default policy for land, new construction, metes and bounds parcels. 
• Standard Exceptions (1-8) are not deleted (off record risks). 
• Mechanic Lien coverage not included.









ALTA Extended Owner’s Policy

Coverage
ALTA

Standard

ALTA Extended 

Owner's

1 Someone else owns an interest in your title X X

2 A document is not properly signed X X

3 Forgery, Fraud, Duress X X

4 Defective recording of any document X X

5 There are restrictive covenants X X

6
There is a lien on your title because there is: a) a deed of trust, b) a judgment tax of 

special assessment, c) a  charge by the Homeowners Association
X X

7 Title is unmarketable X X

8 Mechanic’s lien protection X

9 Unrecorded liens by a homeowner’s association X

10 Unrecorded easements X

11 Rights under unrecorded leases, contracts, or options X

Things to remember
1. Underwriters Require an ALTA survey





Escrow Instructions











What about when 
the builder uses their 

own contract? 

• Type of Conveyance

• Owner’s policy?

• Construction service 
lien coverage? 



Standard Owner’s Policy 
(no CSL coverage)

What is fair to a 
buyer/homeowner?

• What if the buyer pays the 
builder, but the builder 
doesn’t pay the 
subcontractor?

• What if the builder pays the 
subcontractor, but the 
subcontractor doesn’t pay 
the supplier?



The Double Payment Problem

In 1994, the Utah Legislature recognized a 
problem within the residential construction 
industry. A few contractors were taking 
money for construction but not paying 
subcontractors and suppliers. Therefore, 
homeowners had to pay the 
subcontractors and suppliers directly to 
prevent loss of the home due to lien 
foreclosure. In effect, the homeowner had 
to pay twice for the same product or 
service.

http://dopl.utah.gov/rlrf/index.html

http://dopl.utah.gov/rlrf/index.html




What happens when work has begun on a property before 
construction loan is recorded.

The trouble with construction service 
liens- Broken Priority

First work
Construction service 

lien recording

Construction 
Trust Deed 
Recording

Construction Service Lien priority relates back “first work”

180 days

Lien priority date Trust Deed Records



Reviewing the Trouble with 
Construction Service Liens

• When does work begin?

• When are contractor/supplier lien rights 
established?

• When does work end? 

• When lien rights get cut off?

• Why is it so hard to know who’s working 
on the property?

• What about broken priority?

• What about preconstruction service 
work?



Construction Service Lien Problems

Priority
• When are construction service 

lien rights established? 

• When do construction service 
liens expire?

• How can a lender establish 
priority?

• Is there a solution for broken 
priority?

• What about preconstruction 
service work?

Notice
• What parties have the right to 

lien real property?

• What happens with construction 
loan default? 

• How can I account for remaining 
bills or remaining work? 



The legislative solution to problems with 
priority and notice.

The State Construction Registry

A.K.A.

THE SCR 

https://secure.utah.gov/scr/

https://secure.utah.gov/scr/


Construction Lien Priority- 2 Tracks

Construction Service Lien Law



State Construction Registry

Purpose: From www.scr.utah.gov 
...provides general contractors 
…with an easy access to a list of all 
parties that have provided goods, 
services and/or equipment to a 
project…and helps contractors 
minimize liability and risk. 

http://www.scr.utah.gov/


Construction Service Liens & the Utah State Construction 
Registry

Title 38 Liens

Title 38, Chapter 1a 
Preconstruction 

& Construction Liens 

Title 38, Chapter 1b
Government Construction 

Projects











Notice of Pre-
Construction Service

Feature Name Who can use? & What does it do? 

Preliminary Notice
Contractor/Subcontractor/Supplier: 20 days from first day on project to preserve rights. If filed after 20 days, 5- 
day penalty & protection for work moving forward. No Prelim-No Construction Services Lien. All preconstruction 
share priority date.

Architect: Filed within 20 days of commencing preconstruction service for anticipated improvement. May record 
preconstruction lien recorded if not paid within 90 days. Preconstruction is over with first filed Prelim. Not.. All 
preconstruction share priority date.

Construction Loan
Title Company/Bank: After county recording of a construction mortgage or trust deed on a private project, the 
lender shall file, the notice of construction loan.

Notice of Intent to 
Finance 1/1/2020

Title Company/Contractor/Owner?: Filed no less than 14 days before the anticipated financing date. Expires 
automatically if financing doesn’t happen within 30 days of notice. 

Final Lien Waiver
1/1/2020

Contractor/Subcontractor/Supplier: (1) After a notice of intent to finance is filed each sub. who filed preliminary 
notice may file a final lien waiver. (2) The final lien waiver may be filed even if no notice of intent to finance was 
filed

Notice of Completion

Loan Default
Title Company/Bank: Within five business days after a notice of default is filed for recording, the construction 
lender shall file a notice with the registry.

Title Company/Contractor/Owner: Filed after the final inspection, occupancy cert. or all substantial work is 
done. After Notice is filed, all remaining Preliminary Notices must be filed within 10 days and the time to file a 
lien is reduced to from 180 down to 90 days.



Notice of preconstruction service

A person that desires to claim a preconstruction lien on real 
property shall file a notice of preconstruction service with the 
registry no later than 20 days after the person commences 
providing preconstruction service for the anticipated 
improvement on the real property

Within 90 days after completing a preconstruction service for 
which a claimant is not paid in full, a claimant who desires to 
claim a preconstruction lien shall submit for recording with 
each applicable county recorder a notice of preconstruction 
lien.



Notice of Preconstruction Service

38-1a-404. When preconstruction service considered complete.

Preconstruction service is considered complete for any project, project phase, or bid package as of the 

date that construction work for that project, project phase, or bid package, respectively, commences.

38-1a-405 Preconstruction liens on equal footing.

(1) Each preconstruction lien on a project property is on equal footing with every other preconstruction 

lien on the project property,

Provide 

Preconstruction 

Services

File Notice 

Preconstruction 

Service



Pre Construction Service Liens (PRESL)

Preconstruction 

Services

Notice of 

preconstruction 

service filed on SCR

Construction Begins

Construction service 

liens or construction 

trust deed recorded

Preconstruction 

service lien recorded 

w/in 90 days of const.

Preconstruction service lien priority



Notice of 
Preconstruction 

Service questions 
& answers

• Who can file? - Providers of preconstruction 
services. (Architects, engineers, et.)

• What problem this solve? – Notice of work & lien 
priority. 

• Preconstruction service providers never had 
service lien rights before. 



Preliminary Notice

Filed by contractors, subcontractors, & 
suppliers

1. Establishes right to file a Construction 
Service Lien

2. Must be filed within 20 days from 
when they begin work

3. “A person who fails to file a 
preliminary notice as required in this 
section may not claim a construction 
lien.” 38-1a-501(e)

4. Must contain Parcel ID number



First Preliminary 

Notice Filed

Excavator

Footings & 

Foundation

Framing

Electrician
Plumber

Roofer

Sheet Rock

Painter

Landscaping

Cement & FlatworkHVAC

TileCarpet

Cabinetry

ALL THE SUPPLIERS

Construction Service Lien (Priority)

Countertops

Finish Carpentry

Fireplace Guy



Construction 
Service Lien 

Priority

First 
Unreleased 
Preliminary 

Notice

First Work???



Preliminary 
Notice-

questions & 
answers

• Who can file? – Filed by contractors, subcontractors, & suppliers

• What problem this solve? – Notice of work & lien priority 
construction or materials. 

• If there are no unpaid preconstruction service providers and no 
Notice of Construction Loan, preliminary notice establishes 
construction service lien rights for filers. 

• If a project is found on the SCR, then no preliminary Notice = 
No Construction Service Lien



Real Life

On State Construction Registry

Architect begins 
work

Filed Notice of 
Preconstruction Service 

within
 20 days

Engineer begins 
work

Filed Notice of 
Preconstruction Service 

within
 20 days

Preconstruction Lien 
Right Date (SCR)

Preconstruction Service

Established right 
to lien real 

property & their 
lien right priority



Real Life

On State Construction Registry

Architect begins 
work

Filed Notice of 
Preconstruction Service 

within
 20 days

Engineer begins 
work

Filed Notice of 
Preconstruction Service 

within
 20 days

Excavator begins 
work

Preliminary Notice 
filed within 20 Days

Preconstruction ends when 
construction begins

Preconstruction Lien 
Right Date (SCR)

Construction Lien 
Right Date (SCR)

Preconstruction Service

Established right 
to lien real 

property & their 
priority date

Established right 
to lien real 

property & their 
priority date



Real Life

On State Construction Registry

Architect begins 
work

Filed Notice of 
Preconstruction Service 

within
 20 days

Engineer begins 
work

Filed Notice of 
Preconstruction Service 

within
 20 days

Excavator begins 
work

Preliminary Notice 
filed within 20 Days

90 days to file 
Preconstruction 

Service Lien

Engineer 
Not Paid

Preconstruction ends when 
construction begins

Preconstruction Service Lien priority (earliest filed Notice of Preconstruction Service)

Preconstruction Lien 
Right Date (SCR)

Records Preconstruction Lien 
(County Recorder)

Construction Lien Right Date 
(SCR)-First Filed Preliminary 

Notice

Preconstruction Service



38-1a-601 
Notice of 

construction loan.

(1) After recording a mortgage or trust deed securing a construction loan on a private project, 
the construction lender on the loan shall promptly, in conjunction with the closing of the 
construction loan, file with the registry a notice of construction loan.

(2) A notice under Subsection (1) shall accurately state:

(a) the lender's name, address, and telephone number;
(b) the name of the trustor on the trust deed securing the loan;
(c) the tax parcel identification number of each parcel included or to be included in the 
construction project for which the loan was given;
(d) the address of the project property; and
(e) the name of the county in which the project property is located.

(3) A construction lender that files a notice of construction loan containing incomplete or 
inaccurate information may not be held liable for damages suffered by any other person who 
relies on the inaccurate or incomplete information in filing a preliminary notice.



Notice of Construction Loan-
questions & answers

• Who can file? – Bank/Lender, Title Company

• What problem this solve? –Notice of loan & lien priority for 
construction lender. 

• If there are no unpaid preconstruction service providers and no 
work has not begun on the property the Notice of Construction 
Loan establishes lien position for the lender.  



Notice of Construction Loan Default
38-1a-602 Notice concerning construction loan 
default.
(1) Within five business days after a notice of 
default is filed for recording under Section 57-1-24 
with respect to a trust deed on the project 
property securing a construction loan, the 
construction lender under the loan shall file a 
notice with the registry.
(2) A notice under Subsection (1) shall: 

(a) include: (i) the information required to be 
included in a notice of construction loan under 
Subsection 38-1a-601(2); and (ii) the entry 
number of the notice of construction loan;
(b) state that a notice of default with respect 
to the construction loan has been recorded; 
and 
(c) state the date that the notice of default 
was recorded.. 



Notice of Construction 
Loan-

questions & answers

• Who can file? – Bank/Lender, 
Title Company, Trustee

• What problem this solve? –
Notice of loan default allows 
contractors/subs & other 
interested parties knowledge 
of the default.



Notice of Completion

Notice of Completion can be filed by:

1. Lender

2. Title Company

3. Property Owner

4. General Contractor 

5. Surety that has provided bonding 
for the construction property

After Notice of Completion is filed 
Subs and suppliers have 10 days to 
file a preliminary notice.



What is "Final 
Completion”?

1-The date of the issuance of the certificate of occupancy

2-The date of the final inspection (if the jurisdiction doesn’t have an 
occupancy certification)

3-The date on which there remains no substantial work to be completed 
(if the jurisdiction doesn’t have an occupancy certification or final 
inspection)

4- Last date on which substantial work was performed (if the jurisdiction 
doesn’t have an occupancy certification or final inspection)



What does a Notice of Completion do?

Original Contractors file a Notice of Completion after the 
final inspection, certificate of occupancy, or all substantial 
work is complete. After a Notice of Completion is filed, 
all remaining Preliminary Notices must be filed within 10 
days after the Notice of Completion is filed and the time 
to file a lien is reduced to 90 days instead of 180 days.

https://secure.utah.gov/feedback/faq.html?id=498

https://secure.utah.gov/feedback/faq.html?id=498


Notice of Completion-questions & answers

• Who can file? – Lender, Title Company, Property Owner, 
General Contractor, Surety that has provided bonding for the 
construction property

• What problem this solve?

1. Provides a certain date for the end of construction. 

2. Limits new preliminary notice filings (10 days)

3. Reduces time to file Construction Service Lien from 180 days to 90 
days



Construction Registry Timeline
Pre- 

Construction 

Services

General Contractor 

or Subcontractors 

Begin Work

Lender “shall 

promptly” file a 

Notice of 

Construction 

Loan (NOCL)

Project 

Completed

File Notice 

of 

Completion 

10 Day Period 

Left to file 

Preliminary 

Notice

Notice of 

Preconstruction 

Service

Construction 

Loan Recorded

20 Day Period to 

File Preliminary 

Notice. (Eligible 

for a Construction 

Service Lien)

Construction Service Lien priority relates back to the first Preliminary Notice filing

Construction service lien priority



A Solution for Broken Priority

Pre 

Construction 

Services

Notice of 

Preconstruction  

Service

Filed

Remember that Construction Service Lien priority relates back 
to the first Preliminary Notice filing

Preconstruction 

Service files 

Preconstruction 

Service Lien

General or 

Subcontractor 

Begins Work

Preliminary 

Notice Filed

Lender files a 

Notice of 

Construction 

Loan (NOCL)

Construction 

Loan Recorded

More 

Subcontractors 

Begin Work

They File 

Preliminary 

Notices

Project 

Completed

Notice of 

Completion 

Filed

Construction service lien priority



Preconstruction 

Services

1. Pre-Construction Service Lien rights relate back to the earliest Notice 
Preconstruction Service

Pre-Construction 

Service Lien filed

General or 

Subcontractor 

Begins Work

Preliminary 

Notice Filed

Construction 

Lender can 

“Buy” Priority

2.  Construction Service Liens relate to the first Preliminary Notice Filing

Notice of 

Preconstruction  

Service

Filed

A Solution for Broken Priority



Pre-  

Construction 

Services

CSL rights relate to the first unpaid Preliminary Notice

Pre Construction 

Service Lien Filed

Preliminary 

Notice Filed

The Construction Lender, property owner or general contractor can pay in 

full pre-construction lien holders and subcontractors who have already filed 

preliminary notices. Contractors must file a withdrawal of their own 

preliminary notice on the State Construction Registry

Record 

Construction 

Loan

After the Subcontractors and 

Pre-construction service lien 

holders have released their 

Preliminary Notices the 

Construction Lender has 

priority

Subcontractors 

Continue Work

Continued 

Filing of 

Preliminary 

Notices 

General or 

Subcontractor 

Begins Work

Lender files a 

Notice of 

Construction 

Loan (NOCL)

Notice of 

Preconstruction  

Service

Filed

A Solution for Broken Priority



Real Life

On State Construction Registry

Excavator 
begins work

Preliminary 
Notice 

filed within 20 
Days

Plumber 
Not Paid

Construction Service Lien priority is earliest filed Preliminary Notice)

Construction Service 
Lien Recorded (within 90 Days)

(County Recorder

Construction Lien 
Right Date (SCR)-

First Filed Preliminary Not.

Construction Service

Plumber 
begins work

Preliminary 
Notice 

filed within 20 
Days

Notice of 
Construction 

Loan

Filed 
Notice of 

Construction 
Loan on SCR

Trust Deed 
Recorded 
at County

Construction 
Completed

Notice of 
Completion 

Filed 
on SCR



Notice of Pre-
Construction Service

Feature Name Who can use? & What does it do? 

Preliminary Notice
Contractor/Subcontractor/Supplier: 20 days from first day on project to preserve rights. If filed after 20 days, 5- 
day penalty & protection for work moving forward. No Prelim-No Construction Services Lien. All preconstruction 
share priority date.

Architect: Filed within 20 days of commencing preconstruction service for anticipated improvement. May record 
preconstruction lien recorded if not paid within 90 days. Preconstruction is over with first filed Prelim. Not.. All 
preconstruction share priority date.

Construction Loan
Title Company/Bank: After county recording of a construction mortgage or trust deed on a private project, the 
lender shall file, the notice of construction loan.

Notice of Intent to 
Finance 1/1/2020

Title Company/Contractor/Owner?: Filed no less than 14 days before the anticipated financing date. Expires 
automatically if financing doesn’t happen within 30 days of notice. 

Final Lien Waiver
1/1/2020

Contractor/Subcontractor/Supplier: (1) After a notice of intent to finance is filed each sub. who filed preliminary 
notice may file a final lien waiver. (2) The final lien waiver may be filed even if no notice of intent to finance was 
filed

Notice of Completion

Loan Default
Title Company/Bank: Within five business days after a notice of default is filed for recording, the construction 
lender shall file a notice with the registry.

Title Company/Contractor/Owner: Filed after the final inspection, occupancy cert. or all substantial work is 
done. After Notice is filed, all remaining Preliminary Notices must be filed within 10 days and the time to file a 
lien is reduced to from 180 down to 90 days.



Reviewing the Trouble 
with 

Construction Service Liens
1. Preconstruction service provider rights? - Right to file 

service notice & Record Preconstruction Service Lien

2. Date for establishing lien rights? - First filed notice of 
preconstruction service, or first preliminary notice

3. Construction stakeholders & potential lien filers? - 
Contractors & suppliers must file a notice in order to 
have construction service lien

4. Construction Loan Default? - Email sent to all filers 

5. Broken priority? - Lender/Title can establish priority by 
paying early filers

6. End of preconstruction & construction lien rights? - 
Beginning of Construction/filing of notice of completion

7. Date for termination of lien rights? - 90 days after 
notice of completion filing



Notice of Intent to 
Finance 38-1a-603*

(1) An owner may file with the registry a notice of intent to 
finance.
(2) A notice of intent to finance under Subsection (1) shall state:
(a) the anticipated date on which financing will occur;
(b) the anticipated lender's name, address, and telephone number;
(c) the name of the trustor on the trust deed securing the 
anticipated loan;
(d) the tax parcel identification number of each parcel included in 
the project property;
And (e) the name of the county in which the project property is 
located.
(3) If an owner chooses to file a notice of intent to finance, the 
owner shall file the notice of intent to finance no less than 14 
days before the date on which the financing is anticipated to 
occur.
(4) If the financing does not occur within 30 days after the 
anticipated date specified in the notice of intent to finance, the 
notice of intent to finance shall automatically have no effect and 
shall be removed from the registry.
*From HB395- Began January 1, 2020



Notice of final lien 
waiver 38-1a-604* 

(1) After a notice of intent to finance is filed 
under Section 38-1a-603 on a project property, 
each subcontractor that has filed a preliminary 
notice pertaining to the project property may file 
with the registry a final lien waiver.

(2) The final lien waiver described in 
Subsection (1) may be filed on the registry even if 
no notice of intent to finance was filed on the 
registry.

*From HB395- Beginning January 1, 2020



Notice of Pre-
Construction Service

Feature Name Who can use? & What does it do? 

Preliminary Notice
Contractor/Subcontractor/Supplier: 20 days from first day on project to preserve rights. If filed after 20 days, 5- 
day penalty & protection for work moving forward. No Prelim-No Construction Services Lien. All preconstruction 
share priority date.

Architect: Filed within 20 days of commencing preconstruction service for anticipated improvement. May record 
preconstruction lien recorded if not paid within 90 days. Preconstruction is over with first filed Prelim. Not.. All 
preconstruction share priority date.

Construction Loan
Title Company/Bank: After county recording of a construction mortgage or trust deed on a private project, the 
lender shall file, the notice of construction loan.

Notice of Intent to 
Finance 1/1/2020

Title Company/Contractor/Owner?: Filed no less than 14 days before the anticipated financing date. Expires 
automatically if financing doesn’t happen within 30 days of notice. 

Final Lien Waiver
1/1/2020

Contractor/Subcontractor/Supplier: (1) After a notice of intent to finance is filed each sub. who filed preliminary 
notice may file a final lien waiver. (2) The final lien waiver may be filed even if no notice of intent to finance was 
filed

Notice of Completion

Loan Default
Title Company/Bank: Within five business days after a notice of default is filed for recording, the construction 
lender shall file a notice with the registry.

Title Company/Contractor/Owner: Filed after the final inspection, occupancy cert. or all substantial work is 
done. After Notice is filed, all remaining Preliminary Notices must be filed within 10 days and the time to file a 
lien is reduced to from 180 down to 90 days.



Notice of Pre-
Construction Service

Preliminary Notice

Construction Loan

Notice of Completion

Final Lien Waiver
(1/1/2020)

Establish Right for 
preconstruction service

Establish Rights to lien for non-
payment of Contractors & 

Suppliers

Establish Rights for Construction 
Loan

Release Lien Rights- Filed by  
Contractors/Suppliers

Filed to cut off lien rights. 
No new preliminary  notices 

after 10 days Lien deadline from 
180 to 90 days

Loan Default

Notice of Intent to 
Finance

(1/1/2020)

Notice to all parties of the 
construction loan is in default

Notice to all parties of 
immanent financing 

Establish/Release Lien Rights Notice of Interested Parties



Notice of Pre-
Construction Service

Feature Name Who can use? & What does it do? 

Architect: Filed within 20 days of commencing preconstruction service for anticipated improvement. May record preconstruction lien recorded if not paid within 90 
days. Preconstruction is over with first filed Prelim. Not.. All preconstruction share priority date.

Construction Loan Title Company/Bank: After county recording of a construction mortgage or trust deed on a private project, the lender shall file, the notice of construction loan.

Preliminary Notice Contractor/Subcontractor/Supplier: 20 days from first day on project to preserve rights. If filed after 20 days, 5 day penalty & protection for work moving forward. 
No Prelim-No Construction Services Lien. All preconstruction share priority date.

Notice of Completion

Loan Default Title Company/Bank: Within five business days after a notice of default is filed for recording, the construction lender shall file a notice with the registry.

Title Company/Contractor/Owner: Filed after the final inspection, occupancy cert. or all substantial work is done. After Notice is filed, all remaining Preliminary 
Notices must be filed within 10 days and the time to file a lien is reduced to from 180 down to 90 days.

Notice of Intent to 
Finance 1/1/2020

Title Company/Contractor/Owner?: Filed no less than 14 days before the anticipated financing date. Expires automatically if financing doesn’t happen within 30 days 
of notice. 

Final Lien Waiver
1/1/2020

Contractor/Subcontractor/Supplier: (1) After a notice of intent to finance is filed each sub. who filed preliminary notice may file a final lien waiver. (2) The final lien 
waiver may be filed even if no notice of intent to finance was filed

Notice of 
Commencement

General Contractor/Owner: (Only Govt. jobs) require a Not. of Commencement. Filed w/in 15 days after work begins. Gen. contractors, suppliers & subs must file 
Prelim. Not. to preserve lien rights.

Notice of intent to obtain 
final completion.
(COMMERCIAL)

Contractor/Owner: Original Contractors may file at least 45 days before a project is able to be Completed. After filing, anyone who has filed a Prelim. Not. must file a 
Remaining to Complete stating if they have not been paid or if they owe others. Only applies to nonresidential and non bonded jobs over $500,000.

Remaining to Complete
(COMMERCIAL)

Contractor/Subcontractor/Supplier: (COMMERCIAL) When Intent to Comp. is filed by the Contractor anyone with a preliminary notice must file a Remaining to 
Complete within 20 days estimating $$$ owed. Filing to informs everyone sub or supplier hasn’t been paid.



When would a Notice of Commencement be filed?

Only Government jobs require a Notice of Commencement. All 
other jobs no longer require a Notice of Commencement. A 
notice of Commencement must be filed within 15 days after work 
on the job site has begun. If it is not filed on time or accurately, 
anyone working on the job is not required to file a Preliminary 
Notice to make a claim on the payment bond. If the construction 
project is not a Government job, there is no Notice of 
Commencement filed. General contractors, suppliers and sub-
contractors would all file Preliminary Notices to preserve their 
lien rights.

https://secure.utah.gov/feedback/faq.html?id=496

https://secure.utah.gov/feedback/faq.html?id=496


What is an Intent to Obtain Final Completion filing?

NOT COMMON/COMMERICAL: Original Contractors may 
file an Intent to Complete at least 45 days before a project 
is able to be Completed. After an Intent to Complete is 
filed, anyone who has filed a Preliminary Notice must file 
a Remaining to Complete stating if they have not been 
paid or if they owe others. The Intent to Complete only 
applies to non bonded jobs over $500,000.

https://secure.utah.gov/feedback/faq.html?id=499

https://secure.utah.gov/feedback/faq.html?id=499


What is a Remaining to Complete filing?

COMMERICIAL: On a small number of jobs, an Intent 
to Complete is filed by the Contractor. After an Intent 
to Complete is filed, anyone who has filed a 
preliminary notice must file a Remaining to Complete 
within 20 days. This filing informs everyone if the 
subcontractor or supplier has not been paid yet.
https://secure.utah.gov/feedback/faq.html?id=490

https://secure.utah.gov/feedback/faq.html?id=490


Notice of Pre-
Construction 

Service

Preliminary Notice

Construction Loan

Notice of 
Completion

Notice of 
Commencement
(Not Common)

Final Lien Waiver
(1/1/2020)

Priority Date for Preliminary Notice filings
(Government Projects)

Establish Right for preconstruction service

Establish Rights to lien for non-payment of 
Contractors & Suppliers

Establish Rights for Construction Loan

Release Lien Rights- Filed by  
Contractors/Suppliers

Filed to cut off lien rights. 
No new preliminary  notices after 10 days 

Lien deadline from 180 to 90 days

Notice of intent to 
obtain final 
completion.

(NOT COMMON)

Loan Default

Remaining to 
Complete

(NOT COMMON)

Notice of Intent to 
Finance

(1/1/2020)

Notice to all parties of the construction 
loan is in default

Filed at least 45 days prior to completion  
(COMMERCIAL)

Preliminary Notice holders file estimate of 
$$$ due to complete the work 

(COMMERCIAL

Notice to all parties of a immanent 
financing 

Establish/Release Lien Rights Notice of Interested Parties



Notice of Pre-
Construction Service

Preliminary Notice

Construction Loan

Notice of Completion

Final Lien Waiver
(1/1/2020)

Establish Right for 
preconstruction service

Establish Rights to lien for non-
payment of Contractors & 

Suppliers

Establish Rights for Construction 
Loan

Release Lien Rights- Filed by  
Contractors/Suppliers

Filed to cut off lien rights. 
No new preliminary  notices 

after 10 days Lien deadline from 
180 to 90 days

Loan Default

Notice of Intent to 
Finance

(1/1/2020)

Notice to all parties of the 
construction loan is in default

Notice to all parties of 
immanent financing 

Establish/Release Lien Rights Notice of Interested Parties



How does the SCR protect interested parties?
• General Contractor/Builder- 

1. Allows for a list of all parties that have lien rights  

• Subcontractor/Supplier- 
1. Allows establishment of lien rights 
2. Notification of loan default & intent to finance/completion

• Owner- 
1. Allows for a list of all parties that have lien rights 
2. Allows for limitation of lien rights by filing notice of completion

• Bank/Lender/Title Company
1. Allows for a list of all parties that have lien rights
2. Allows for Notice of Construction Loan to establish lien rights
3. Fix for broken priority
4. Allows for Notice of Completion limiting new preliminary notice and construction 

service lien filing time limits

• Architect/Preconstruction
1. Allows for filing of preconstruction service liens



Construction Lien Priority- 2 Tracks

Construction Service Lien Law



Construction Service Lien Timelines

On State
 Construction Registry

Not on State
Construction Registry

Construction
Lien Priority

Recording Time 
for Lien

Earliest filed 
Preliminary Notice

When work begins

90 days after 
Notice of Completion

180 days after 
“Final Completion”

Preconstruction
Service Lien 

Priority

Earliest filed Notice of 
Preconstruction Service

180 Days after filing Preconstruction Service Lien/Construction 
Service Lien to begin lawsuit (Lis Pendens)



Releasing a Construction Service Lien

• Obtain a Payoff and record a release of lien

OR

 The property owner can seek to obtain court relief under the 
Residential Lien Restriction and Recovery Fund Act UCA §38-
11-101 (Residential Only)



What is the Residential Lien Recovery Fund?

https://commerce.utah.gov/dopl/residence-lien-
recovery-fund/

Mission Statement

• The Utah Residence Lien Recovery Fund is an alternate 
payment source for contractors, laborers or suppliers 
whose liens are voided because a homeowner 
qualifies for protection under the Residence Lien 
Restriction and Lien Recovery Fund Act.

https://commerce.utah.gov/dopl/residence-lien-recovery-fund/
https://commerce.utah.gov/dopl/residence-lien-recovery-fund/
https://commerce.utah.gov/dopl/residence-lien-recovery-fund/
https://commerce.utah.gov/dopl/residence-lien-recovery-fund/
https://commerce.utah.gov/dopl/residence-lien-recovery-fund/
https://commerce.utah.gov/dopl/residence-lien-recovery-fund/
https://commerce.utah.gov/dopl/residence-lien-recovery-fund/


What is the Residential Lien Recovery Fund?

https://commerce.utah.gov/dopl/residence
-lien-recovery-fund/  

Program History
In 1994, the Utah Legislature recognized a 
problem within the residential construction 
industry. A few contractors were taking 
money for construction but not paying 
subcontractors and suppliers. Therefore, 
homeowners had to pay the subcontractors 
and suppliers directly to prevent loss of the 
home due to lien foreclosure. In effect, the 
homeowner had to pay twice for the same 
product or service. To correct this inequity, 
the legislature passed the Utah Residence 
Lien Restriction and Lien Recovery Fund 
Act.

https://commerce.utah.gov/dopl/residence-lien-recovery-fund/
https://commerce.utah.gov/dopl/residence-lien-recovery-fund/
https://commerce.utah.gov/dopl/residence-lien-recovery-fund/
https://commerce.utah.gov/dopl/residence-lien-recovery-fund/
https://commerce.utah.gov/dopl/residence-lien-recovery-fund/
https://commerce.utah.gov/dopl/residence-lien-recovery-fund/
https://commerce.utah.gov/dopl/residence-lien-recovery-fund/


How can you qualify for the Residential 
Lien Recovery Fund? 

1. Do you have a written contract?

2. Did you use a licensed contractor?

3. Do you have proof that your contract was paid in full?

4. Have you occupied the residence as primary or secondary residence 
with 180 days?



Application for the Certificate of Compliance



Lien Recovery Fund – Set to Expire



Lien 
Recovery 

Fund – Set to 
Expire



Alternate Security UCA §38-1-28

This statute allows title companies to hold monies in escrow while a 
dispute with a lien claimant is resolved.

1. Obtain a written payoff from the lien claimant to date certain with a 
per diem

2. Collect monies to hold in escrow.  
◼ 150% if claimed amount is equal or greater than $25,000
◼ 175% if claimed amount is equal to $15,000 but less than $25,000
◼ 200% if claimed amount is less than $15,000

3. Title companies may collect additional cost for administering the 
alternate security

4. Escrow Agreement must be completed and signed
5. Notice of Release of Lien and Substitution of Alternate security  

signed, recorded and Served to all parties.



Alternate Security Form



4. Evidence to, and the approval by the company of the legal capacity and authority under which THE GENERAL 
CONTRACTOR/BUILDER. intends to execute the contemplated transaction. Said evidence must be delivered to 
the Company prior to closing, and this commitment may be subject to additional requirements at that time.

5. COMPLETE an Affidavit As To Debts And Liens.

6. ADVISE THE COMPANY of any planned, newly commenced or unfinished, or recently completed construction. If 
such exists, determine if the original contract for the construction project is registered on the State Construction 
Registry. 

If the original contract for the construction project is not registered with the State 

Construction Registry, please 

a. identify all contractors that may be owed for their services and/or materials;

b. pay all unpaid parties;

c. obtain statutory lien waivers from all parties paid through closing;

d. obtain a certificate of final occupancy or its equivalent;

e. obtain signed indemnities from the seller, builder, and/or general contractor; and

f. obtain underwriter approval.

Title requirements for new construction for Commercial 
projects & projects not found on SCR



38-1a-802 Waiver or limitation of a lien 
right -- Forms -- Scope.

• Final Payment 
– Release 
Form



• Advise the Company of any planned, newly commenced 
or unfinished construction.  If such exists, do the 
following:

• Search the State Construction Registry for any filed 
Preliminary Notices and require any parties who have 
so filed to withdraw their notices if paid for work then 
completed and sign the underwriter’s affidavit.

• Collect the filing fee and file with the State Construction 
Registry a Notice of Construction Loan.

• Issue a SCR endorsement on the loan policy.

Title requirements for new construction loans



Title requirements for long term or 
permanent financing (residential)

Advise the Company of any recently started, or completed construction.  If such exists, 
do the following:

a. Verify that property and builder qualify for the Lien Recovery Fund.  Property must 
be a primary or secondary, single family or duplex.  Builder must be a general 
contractor licensed to do business in the State of Utah.

b. Obtain a copy of the written contract with the builder or developer to confirm that 
the construction project has been paid in full.

c. Obtain a Mechanic’s Lien Indemnity from the builder and, if required by the 
underwriter, from the owner.

d. File a Notice of Completion with the State Construction Registry.

e. Verify that the governmental entity/municipality issued a certificate of final 
occupancy. 



What’s the difference between the Title Insurer 
and Title/Settlement Agent?



Settlement/escrow claims
Escrow losses are often not covered 
through title insurance
1. Escrow Claims can result from the 

mismanagement of funds
2. Failure to understand & follow 

instructions
3. Can be  the result of 

incomplete/incorrect information
4. Can also be caused by 

incompetence, laziness, 
or not knowing 

Escrow Claims 
1. Payoffs

• FHA Payoffs
• Second Mortgage/HELOC Closeout

2. Construction Service Liens
3. Fraud
4. Bad Proration

1. HOA
2. Taxes
3. Water/Sewer

5. Notary Duties
1. Fraud
2. Probate
3. Business/LLC Losses



For any home purchase

❑Review dedicated plat and plat notes

❑Review requirements (B1) & exceptions (B2)

❑Review CCR’s

❑Know the HOA
❑Who is running the HOA?

❑What improvements to the common area need to be finished? 

❑What are the current HOA fees & reinvestment fee covenants? 

❑How much money is in the HOA’s account?

❑Will money be left in the HOA account when the homeowners take over?



New construction checklist
❑What is the builder’s reputation?

❑ Is the builder currently licensed? 

❑ Can the property be found on the SCR?

❑ How is the construction financed? 

❑When did construction begin?

❑ Has the notice completion been filed?

❑ Are the instructions on title schedule B1 being followed?

❑Which contract is being used?
❑ What type of title insurance policy will be issued?

❑ What is the conveyance type?

❑ What are the seller covenants/guarantees?

❑ What are the instructions to escrow/settlement? 

❑ Estimating the property taxes
❑ (Property value) X (Tax Rate) X (Residential Exception (.65)) = Estimated Property Taxes
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