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Seller Disclosure or Buyer Diligence?



Identifying The Risk

The title search is the how risk is 

discovered and evaluated. It can be 

helpful to think about a title search as a 

search of two areas. 

1. People - Seller, buyer, former owners

2. Property - Title & document history
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Title Commitments



Title Commitments



Title Commitment

• A specified dollar amount as 
Proposed Amount of Insurance



Title Commitment

• Schedule A includes Name/s 
of Proposed Insured



A listing PR

• Not a title commitment, but is 
using title commitment format

• Schedule A – No name of 
Proposed Insured

• No specified dollar amount as 
Proposed Amount of Insurance

• Policy amounts are not 
included on Schedule A



Title Commitment or Listing PR
• Commitments are given in preparation for a title policy
• Commitments are based on a contract
• Commitments name a proposed insured (buyer or lender 

depending on policy type)
• Other parties to the transaction aren’t covered
• Commitments must name a proposed insured or amount of 

insurance
• Only proposed insured can make a claim (buyer or lender 

depending on policy type)
• Amendments must be made by authorized person (Authenticated)











Schedule A - Encumbrances

1. Effective Date: This is the date when the title commitment is issued, and it is the date from which the 

information in the commitment is valid. 

2. Proposed Insured: The name of the party (or parties) who will be covered by the title insurance policy.

3. Estate or Interest Covered: This describes the type of ownership interest being insured, such as fee simple or 

leasehold.

4. Insured parties: Showing the insured parties, buyers for an owner’s policy or the beneficiary/lender for a 

lender’s policy. 

5. Vested Owner of the property & how long they have held title.

6. Types of policy to be issued: Specifies the type of policy that will be issued, such as an owner's policy type 

and/or a loan policy type.

7. Policy Amount: The amount of title insurance coverage that will be provided by the title policy. 

8. Legal description and purported address of the property.



3. Estate or Interest Covered: This 

describes the type of ownership interest 

being insured, such as fee simple or 

leasehold.











a. Simple Boundary Adjustment – What is on a 
commitment? 
Simple Boundary Adjustment: means a boundary adjustment that does not (i) 
affect a public right-of-way, municipal utility easement, or public property, (ii) 
affect an existing easement, onsite water system, or internal lot restriction, or 
(iii) result in a lot or parcel out of conformity with land use regulations
a.  May submit proposal to land use authority 
b.  Proposal must include (i) conveyance document and (ii) describe all 
lots/parcels affected
c.  Land use authority shall consent if proposal does not (i) affect a public right-
of-way, municipal utility easement, or public property, (ii) affect an existing 
easement, onsite water system, or internal lot restriction, or (iii) result in a lot or 
parcel out of conformity with land use regulations.  If the foregoing is not met, 
then full boundary adjustment is required.
d.  If proposal submitted to land use authority, then to be recorded it must be 
accompanied by a notice of consent from the land use authority 



Memorandum 

of Lease



Assignment of 

Lease



Termination of 

Lease



Affidavit Terminating 

Leasehold Interest



Property Types



Distinctions between Parcels, Lots & Units
10-9a-103. Definitions. 

• Parcels: "Parcel" means any real property that is not a lot. (Including Metes & Bounds or City Survey)

• Lot: "Lot" means a tract of land, regardless of any label, that is created by and shown on a subdivision plat that has been 

recorded in the office of the county recorder. Subdivision, Cluster Subdivision, Planned Unit Development (PUD), 

Planned Residential Unit Development (PRUD)

Lots are governed by the Community Association (Act 57-8a-102)

(5) "Common areas" means property that the association: (a) owns; (b) maintains; (c) repairs; or (d) administers.

57-8-3. Definitions

• Units: (40) (a) "Unit" means a separate part of the property intended for any type of independent use, which is created by 

the recording of a declaration and a condominium plat that describes the unit boundaries. (Condominiums)

• (11) "Condominium unit" means a unit together with the undivided interest in the common areas and facilities 

appertaining to that unit. 

Condominium units are governed by 57-8-3 (5) Condominium Association Act

(5) "Common areas and facilities" unless otherwise provided in the declaration or lawful amendments to the declaration means:

(a) the land included within the condominium project, whether leasehold or in fee simple; (b) the foundations, columns, girders, beams, supports, 

main walls, roofs, halls, corridors, lobbies, stairs, stairways, fire escapes, entrances, and exits of the building;

(c) the basements, yards, gardens, parking areas, and storage spaces; (d) the premises for lodging of janitors or persons in 

charge of the property; (e) installations of central services such as power, light, gas, hot and cold water, heating, refrigeration, air conditioning, 

and incinerating; (f) the elevators, tanks, pumps, motors, fans, compressors, ducts, and in general all apparatus and installations existing for 

common use; (g) such community and commercial facilities as may be provided for in the declaration; and (h) all other parts of the property 

necessary or convenient to its existence, maintenance, and safety, or normally in common use.





Borrower documents 
signed at settlement



Differences in Collateral Documents

Mortgage Note & Deed of Trust

• Notice of a debt affecting real 
property

• Document of 2 parties 
(Mortgagor & Mortgagee)

• Requires judicial foreclosure, 
they are no longer common

• Outlines terms of debt

• Makes borrower individually 
liable

• Not recorded, not a public 
record

• Can be judicially foreclosed 
(Lender didn’t give up that 
option)

• General outline of loan terms

• Names the parties to the 
contract

• Is a public record

• Can be foreclosed without the 
courts



Mortgage

• Used to secure debt to 
property

• Document of 2 parties

1. Mortgagor- Debtor

2. Mortgagee- Note holder 
or lender

• Requires judicial 
foreclosure 

• No longer common



Deed of Trust 

Non-Judicial Foreclosure



Trust Deed Note



Deed of Trust
Used to secure debt to property

Document of 3 parties
1.Trustor-(Borrower)
2.Beneficiary-Note holder or lender
3.Trustee-Third party with power to 

foreclose and reconvey

Non-judicial foreclosure (Notice of 
Default and Trustee Sale)





Deed of Trust

• Used to secure debt to 
property

• Document of 3 parties
1.Trustor-(Borrower)

2.Beneficiary-Note holder 
or lender

3.Trustee-Third party with 
power to foreclose and 
reconvey

• Non-judicial foreclosure 
(Notice of Default and 
Trustee Sale)



Deed of Trust Covenants

Borrower irrevocably grants, 

conveys, and warrants to the 

Trustee, in trust, with power of 

sale…



Borrower
Beneficiary 

/ Lender
Trustee



Purchase Money Doctrine

• A Buyer’s mortgage (or trust deed) securing a 

buyer’s loan against the real property (which the 

loan’s proceeds are paying for) is given the senior 

priority in the property over all pre-existing 

judgments against the buyer.  

This can include a seller carry-back or both deeds 

of trust on a combo loan (80%/20%). 



Race Notice & Purchase Money

1. STATE TAX LIEN FILED 
2/27/2020

DREAM HOME 
LOCATED 
8/8/2023

SETTLEMENT 
COMPLETED 10/1/2023

Past--------------------------------------------------------------------------------Present

2. MEDICAL 
DEBT

3/1/2020

Lien priority for the purchase money trust deed moves to front of the line

BORROWER HISTORY

LIEN PRIORITY BY FILED OR RECORDED NOTICE

3. PURCHASE 
MONEY TD 
RECORDS

1. STATE TAX LIEN FILED 
2/27/2016

2. MEDICAL DEBT
3/1/2016

3. PURCHASE MONEY 
TD RECORDS

3. PURCHASE MONEY 
TD RECORDS



All Inclusive Deed of Trust

(Wrap-Around Mortgage)

• A second or junior mortgage 

with a face value of both the 

amount is secures and the 

balance due under the first 

mortgage.  The mortgagee 

under the wrap-around collects 

a payment based on its face 

value and then pays the first 

mortgage



All - Inclusive -  Deadl ines,  Documents & Costs

1. Due from Buyer with Offer/REPC

1. Buyer Financial Informaiton Sheet (UAR Form)

2. 2 Years of IRS Tax Returns

3. Employer contact information for all buyer/borrowers

3. Due Diligence Deadline (REPC 24 (b))
Seller Finance Addendum
1. Buyer approval of Credit Documents

• Addenda with new deadline for revisions if necessary
2. Seller right to cancel based on review of Buyer financial information, IRS tax returns, 

employment information

4. Financing and Appraisal Deadline (REPC 24 (c))
1. Section 8.2 (a) Buyer may cancel the REPC by providing written notice to Seller (with 

a copy of the Notice of Appraised Value) no later than the Financing and Appraisal 
Deadline referenced in Section 24(c). 

Title documents for preparation & review

1. All Inclusive Note &  All-Inclusive Trust Deed 2. Settlement Statement, 3. Request for Notice of Default 4. 
Warranty deed with assumption language, 5. Loan amortization 6. Advice to seek legal counsel form 7. Non-
Assumption disclosure form 8. Contract Service Documents 9. Accommodation form for All-Inclusive Trust 
Deed & Request for Notice 10. Backman’s Private Finance Documents (Terms of Note & Document 
Instructions/Waiver of Liability

5. Settlement Deadline (REPC 24 (d))
1. Disclosure of Tax Identification Numbers – Buyer and Seller disclose applicable tax identification 

numbers to comply with federal laws on reporting mortgage interest. 

2. Due before Seller Disclosure Deadline (REPC 24(a))
REPC Requirements 
1. Section 7 – Title Commitment (c) & Water Information (i)
Assumption Addendum Requirements
1. Copies of underlying Notes & Trust Deeds
Seller Financing & Addendum Requirements
1. Credit Documents: (a) Note & All-Inclusive Deed of Trust*
2. Fee Breakdown from Seller*
3. Loan Amortization of underlying loan
4. Loan Amortization of new loan*
5. Buyer provides credit report to Seller
Seller Finance Addendum – Paragraph 10 
Additional Items Inclusions
1. Seller Loan Statement(s)
2. Balance of reserve account to be purchased by buyer
3. Prepayment penalty inclusion
4. Cost and payment details for contract service company/independent escrow company
5. Inclusion of Request for Notice of Default form recorded for Buyer & Seller
*Prepared and Ready for Review/Approval

Information Required for Document Preparation

1. Underlying Loan Type (Not VA, FHA, USDA, SBA)

2. Complete REPC & Addenda (Seller Finance Addenda & Assumption Addenda)

3. Instructions regarding water right/share encumbrance

4. Copies of underlying Note, Trust Deed, Current Loan Statement, Escrow Account Balance

5. Contract Service Company documents & Costs

6. Amortization of Underlying Loan

7. Assumption fees charged by bank/seller

8. Interest start date

Buyer Cost Considerations

1. Assumption or other fees charged by lender

2. Credit report/Appraisal

3. Prepaid Interest

4. Homeowner’s Insurance

5. Contract service fees

6. Title, settlement & recording fees

7. HOA transfer fees (including possible reinvestment fees) & Home Warranty Costs





Deed of Trust Covenants

Borrower irrevocably grants, 

conveys, and warrants to the 

Trustee, in trust, with power of 

sale…



1 day
15 

days
30 

days
45 

days
60 

days
90 

days
120 
days

No late fees, 

15-day grace 

period 

begins

Borrower 

incurs late 

fee, usually 

between 4-

5% of 

monthly 

payment 

amount. 

Lender 

reports late 

payment to 

credit 

bureaus. 

(may affect 

credit for 7 

yrs)

Lender 

required to 

assign 

someone to 

case to 

inform 

borrower of 

options

Borrower will 

incur a 

second late 

fee. Expect 

multiple calls 

from lender 

May receive 

a letter 

informing 

borrower 

foreclosure 

proceedings 

may begin if 

payments 

are not 

caught up

Earliest date 

lender may 

initiate 

foreclosure 

proceedings 

(Notice of 

Default)

https://www.lendingtree.com/home/mortgage/late-mortgage-payment/ 

Consequences still in play Pre-foreclosure – 
Lender/borrower communication

https://www.lendingtree.com/home/mortgage/late-mortgage-payment/


Rules are still in play for Pre-Foreclosure Timeline

 (CFPB & Utah Requirements)

“the servicer 
must make a 

good faith 
effort to 

contact by 
telephone or 

at an in-
person 

meeting”

Servicer must: 1- 
Provide phone 

number and 
contact personnel 

for borrower to 
contact.

2- Give Loss 
mitigation  options 

to borrower
3-Give Borrower 
information on 
how to find a 

housing counselor

“A mortgage servicer 
may not make a first 

notice or filing for 
foreclosure until the 

borrower is more than 
120 days delinquent.” 
“The 120-day period 

under the rules is 
designed to give 

borrowers time to learn 
about workout options 
and file an application 

for mortgage 
assistance.”

Payment Due Payment Late

1st day of 
month

After 15th of 
month

By day 36 
after missed 

payment

By day 45 
after missed 

payment

120 days following 
missed payment

Before Notice of 
Default Recording 

(Utah Code)

“(2) (a) Before a 
notice of default is 
filed for record 
under Section 57-
1-24, a beneficiary 
or servicer shall: 
(i) designate a 
single point of 
contact; and 
(ii) send notice by 
United States mail 
to the default 
trustor.”

“In addition, if the 
borrower has already 
submitted a complete 

application for mortgage 
assistance – often called a 
loss mitigation application 

– the mortgage servicer 
may not begin the 

foreclosure process while a 
borrower is being 

evaluated for a loss 
mitigation plan.” 

During first 120 days 
following  missed 

payment

Pre-foreclosure (120 days minimum)



The monthly payments due 
under the promissory note are in 
default. All unpaid monthly 
payments are due, together with 
any unpaid taxes, insurance and 
other obligations under the 
promissory note and trust deed, 
the unpaid principal balance is 
accelerated and now due, 
together with accruing interest, 
late charges, costs and trustees’ 
and attorneys’ fees. Accordingly, 
the trustee has elected to sell 
the property described in the 
deed of trust.

When the Notice of Default is filed 3 
months must elapse before a Trustee’s 
Sale can be scheduled 

NOD can be cancelled by:

• The Borrower can bring loan current 
(reinstatement)

• The Borrower makes the lender whole by 
selling the property and paying off the 
note or refinancing the loan

• Lender approval of short sale

Notice of Default



Notice of Default is 
recording implications

1- Borrower is a least 120 days 
behind
2a- Borrower has not applied, or 
at least not been approved, for 
mortgage assistance during 1st 
120 days, 
or
2b- Borrower has not abided by 
mortgage assistance agreement



What happens when 
the Notice of Default is 

Recorded? 

• Public notice of 
borrower non-
payment (default)

• 120-day 
countdown begins



Lender Rights and Requirements in Foreclosure

1. Lender shall be entitled to collect all expenses incurred in 
pursuing the remedies provided in the loan documents, 
including, but not limited to, reasonable attorneys’ fees and 
costs of title insurance. 

2. If the power of sale is invoked, Trustee shall execute a written 
notice of the occurrence of an event of default and of the 
election to cause the property to be sold and shall record such 
notice in each county in which any part of the Property is located 

3. Lender or Trustee shall mail copies of such notice in the 
manner prescribed by applicable law to Borrower and to the 
other persons prescribed by applicable law. 

4. After the time required by applicable law, Trustee, without 
demand on Borrower, shall sell the Property at public auction to 
the highest bidder at the time and place under the terms 
designated in the notice of sale



Trustee’s Duties in Non-Judicial  Foreclosure

5. Trustee shall deliver to the purchaser a 
Trustee’s deed conveying the Property without 
any covenant or warranty, expressed or 

implied 

6. Trustee shall apply the proceeds of the sale 
in the following order: (a) to all expenses of 
the sale, including, but not limited to, 
reasonable Trustee’s and attorneys’ fees: (b) 
to all sums secured by this Security 
instrument; and (c) any excess to the person 
or persons legally entitled to it or to the 
county clerk of said county in which the sale 
took place. 



Trustee Sale Timeline w/CFPB & Utah Req’s

“the servicer 
must make a 

good faith 
effort to 

contact by 
telephone or at 

an in-person 
meeting”

1- Provide 
phone number 

and contact 
personnel for 
borrower to 

contact.
2- Give Loss 
mitigation  
options to 
borrower

3-Give 
Borrower 

information on 
how to find a 

housing 
counselor

Payment 
Due

Payment 
Late

1st day of 
month

After 15th 
of month

By day 36 
after missed 

payment

By day 45 
after missed 

payment

Before Notice of 
Default Recording 

(Utah Code)

“(2) (a) Before a 
notice of default 
is filed for 
record under 
Section 57-1-24, 
a beneficiary or 
servicer shall: 
(i) designate a 
single point of 
contact; and 
(ii) send notice 
by United States 
mail to the 
default trustor.”

• Recorded at 
County

• Mailed to 
borrower

• Mailed to 
owner

• Mailed to Jr. 
liens

• Sale 
Advertised

• Posting 
property & 
recorder

Notice of
Default

Trustee’s 
Sale

Pre-foreclosure (120 days minimum)

“In addition, if the 
borrower has already 
submitted a complete 

application for 
mortgage assistance – 

often called a loss 
mitigation application 

– the mortgage 
servicer may not 

begin the foreclosure 
process while a 

borrower is being 
evaluated for a loss 

mitigation plan.” 

During first 120 
days following  

missed payment

“A mortgage servicer 
may not make a first 

notice or filing for 
foreclosure until the 

borrower is more 
than 120 days 

delinquent.” “The 
120-day period under 
the rules is designed 

to give borrowers 
time to learn about 

workout options and 
file an application for 
mortgage assistance.”

120  Days after 
missed 

payment

NOD to Sale

(120 days)

• Opening bid 
set

• Bidder 
qualification

• Auction at 
courthouse

• High bidder 
receives 
Trustee’s 
Deed

8-month minimum time frame (often longer)





Timeline for Real Property Taxes

• January 1- All real property is assessed and liened as of this date.

• July 22 (approximately) - The Utah County Auditor mails Valuation 
Notices to the current owner of record. Opportunity to schedule 
appointment with Board of Equalization for value adjustments.

• August-September - Board of Equalization hearings are held.

• October - Property Tax Notices are mailed approximately third week.

• November 30th - REAL PROPERTY TAXES ARE DUE. (U.S. Post 
Office postmark is accepted, however an office postage meter is NOT 
considered a valid postmark for the November 30th deadline.)

• December 1st - January 31st - Penalty is applied to delinquent 
parcels at the rate of $10.00 minimum or 1%, whichever is greater, per 
parcel.

http://www.utahcounty.gov/Dept/Treas/TaxCalendar.asp 

http://www.utahcounty.gov/Dept/Treas/TaxCalendar.asp




Check Math- Does amount

Prior Year Prior Year Did the property have a match last tax statement?

Assessed Value Tax Rate Residential Exemption? Total Taxes

571,000.00$     x 0.010096 x 0.55 (=) 3,170.65$                                 

571,000.00$     x 0.010096 x 1 (=) 5,764.82$                                 

Sales Price 2024 Estimated Residential Exemption Total 2024 Estimated Taxes

"Value" Rate "Exemption" Total Tax Estimate

800,000.00$     x 0.010096 x 0.55 (=) 4,442.24$                                 

800,000.00$     x 0.010096 x 1 (=) 8,076.80$                                 

Property Tax Estimate- Quick Form (For new construction)





ASSESSMENTS

• A levy against property in 

addition to the general 

taxes.  Usually for 

improvements 



LIFE ESTATE
A life estate in real property is a legal arrangement where an 
individual, known as the life tenant, has the right to use and enjoy 
the property for the duration of their life. Upon the death of the life 
tenant, the property passes to another person or entity, known as 
the remainderman.





Financing 
Statement

Financing Statement: Obtain 
and record a UCC-3 
Termination to remove a UCC-
1 Financing Statement.  If the 
UCC-1 Financing Statement is 
not being paid off and 
removed, obtain and record a 
subordination.





1. Soft Water Systems
2. Restaurant Equipment
3. Solar Power Systems



Car Payment vs. Solar Panels



Car Payment vs. Solar Panels



Car Payment vs. Solar Panels



Car Payment vs. Solar Panels





Right of First Refusal



Right of First Refusal





Homestead Declaration
(2) (a) An individual is entitled to a homestead exemption consisting of 
property in this state in an amount not exceeding:(i) $5,000 in value if the 
property consists in whole or in part of property that is not the primary 
personal residence of the individual; or
(ii) $42,000 in value if the property claimed is the primary personal residence 
of the individual.
(b) If the property claimed as exempt is jointly owned, each joint owner is 
entitled to a homestead exemption, except that:(i) for property exempt 
under Subsection (2)(a)(i), the maximum exemption may not exceed $10,000 
per household; or (ii) for property exempt under Subsection (2)(a)(ii), the 
maximum exemption may not exceed $84,000 per household. 
(c) A person may claim a homestead exemption in either or both of the 
following: (i) one or more parcels of real property together with 
appurtenances and improvements; or (ii) a mobile home in which the 
claimant resides.
(d) A person may not claim a homestead exemption for property that the 
person acquired as a result of criminal activity.
https://le.utah.gov/xcode/Title78B/Chapter5/78B-5-S503.html 

Homestead Exemptions do not protect against:
1.Statutory Liens for taxes and Assessments

2.Security Instruments (Deeds of Trust)

3.Child Support 

https://le.utah.gov/xcode/Title78B/Chapter5/78B-5-S503.html


Life Estate





CC&R’s (& R’s)

•Covenants

•Conditions

•& Restrictions

•& Reservations



Reservations



Restrictions



Deed Restrictions



Deed Restrictions



D
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Release of Deed 
Restriction



Utah HOA – 
Bill of Rights

https://secure.utah.
gov/hoa/overview/ri
ghts.html 

https://secure.utah.gov/hoa/overview/rights.html
https://secure.utah.gov/hoa/overview/rights.html
https://secure.utah.gov/hoa/overview/rights.html


Distinctions between Parcels, Lots & Units
10-9a-103. Definitions. 

• Parcels: "Parcel" means any real property that is not a lot. (Including Metes & Bounds or City Survey)

• Lot: "Lot" means a tract of land, regardless of any label, that is created by and shown on a subdivision plat that has been 

recorded in the office of the county recorder. Subdivision, Cluster Subdivision, Planned Unit Development (PUD), 

Planned Residential Unit Development (PRUD)

Lots are governed by the Community Association (Act 57-8a-102)

(5) "Common areas" means property that the association: (a) owns; (b) maintains; (c) repairs; or (d) administers.

57-8-3. Definitions

• Units: (40) (a) "Unit" means a separate part of the property intended for any type of independent use, which is created by 

the recording of a declaration and a condominium plat that describes the unit boundaries. (Condominiums)

• (11) "Condominium unit" means a unit together with the undivided interest in the common areas and facilities 

appertaining to that unit. 

Condominium units are governed by 57-8-3 (5) Condominium Association Act

(5) "Common areas and facilities" unless otherwise provided in the declaration or lawful amendments to the declaration means:

(a) the land included within the condominium project, whether leasehold or in fee simple; (b) the foundations, columns, girders, beams, supports, 

main walls, roofs, halls, corridors, lobbies, stairs, stairways, fire escapes, entrances, and exits of the building;

(c) the basements, yards, gardens, parking areas, and storage spaces; (d) the premises for lodging of janitors or persons in 

charge of the property; (e) installations of central services such as power, light, gas, hot and cold water, heating, refrigeration, air conditioning, 

and incinerating; (f) the elevators, tanks, pumps, motors, fans, compressors, ducts, and in general all apparatus and installations existing for 

common use; (g) such community and commercial facilities as may be provided for in the declaration; and (h) all other parts of the property 

necessary or convenient to its existence, maintenance, and safety, or normally in common use.



HOA 
information 
needed for 

closing.

1. Contact the Seller's real estate agent to find out the HOA 
information.

2. HOA Monthly dues amount? 

3. What are the late fees & when do they accrue?

4. What do the monthly dues cover (water, sewer, garbage 
etc.)?

5. Are the HOA dues current? If so, up to what date?

6. Is there any transfer, reinvestment, set up fee, etc. to be 
charged to the new buyer that will need to be collected 
at closing?

7. Are there any HOA dues expected from the new buyer at 
the time of closing? If so, how many months?

8. Confirm who the check is made payable to and the 
address? 



Who is 
running the 

HOA? 
•Management Company?

•Residents? 



Read legal description - Condo, PUD, PRUD



Prior/Side Prior



Utah HOA 
Registry:

https://secure.ut
ah.gov/hoa/inde

x.html

https://secure.utah.gov/hoa/index.html
https://secure.utah.gov/hoa/index.html
https://secure.utah.gov/hoa/index.html


Look at dedicated plat- Identify Common Area



Read 
CCR’s



2017 REPC Section Section 4.3 (c)
HOA/Other Entity Fees Due Upon Change of Ownership.

(c) HOA/Other Entity Fees Due Upon Change of Ownership. Some HOA’s, 
special improvement districts and/or other specially planned areas, under their 
governing documents charge a fee that is due to such entity as a result of the 
transfer of title to the Property from Seller to Buyer. Such fees are sometimes 
referred to as transfer fees, community enhancement fees, HOA reinvestment 
fees, etc. (collectively referred to in this section as “change of ownership fees”). 
Regardless of how the change of ownership fee is titled in the applicable 
governing documents, if a change of ownership fee is due upon the transfer of 
title to the Property from Seller to Buyer, that change of ownership fee shall, at 
Settlement, be paid for by: [ ] Seller [ ] Buyer [ ] Split Equally Between Buyer 
and Seller [ ] Other (explain).  The provisions of this Section 4.3(c) shall survive 
Closing.



Reinvestment Fee Covenants





HOA Payoff 6-093474



HOA Payoff 6-093474



REPC & Change of Ownership Fees

• 4.3 (c) HOA/Other Entity Fees Due Upon Change of Ownership. Some HOA’s, special improvement districts 
and/or other specially planned areas, under their governing documents charge a fee that is due to such entity 
as a result of the transfer of title to the Property from Seller to Buyer. Such fees are sometimes referred to as 
transfer fees, community enhancement fees, HOA reinvestment fees, etc. (collectively referred to in this 
section as “change of ownership fees”). Regardless of how the change of ownership fee is titled in the 
applicable governing documents, if a change of ownership fee is due upon the transfer of title to the Property 
from Seller to Buyer, that change of ownership fee shall, at Settlement, be paid for by: [ ] Seller [ ] Buyer [ ] Split 
Equally Between Buyer and Seller [ ] Other (explain) _____.

   The provisions of this Section 4.3(c) shall survive Closing.

• 7. (d) a copy of any restrictive covenants (CC&R’s), rules and regulations affecting the Property;
(e) a copy of the most recent minutes, budget and financial statement for the homeowners’ association, if any;



Seller 
Disclosures 

Form 10

22. HOMEOWNER’S ASSOCIATION
A is the property part of a condominium or other homeowner’s association (HOA)?
 i. If “Yes”, to your knowledge, is the Property part of multiple HOAs? 
B. Please describe the HOA payment amount, frequency, and what utilities and/or services are included: 
____ 
C. Does the HOA(s) levy dues or assessments for maintenance of common areas and/or other common 
expenses? 
D. Some HOAs, special improvement districts and/or other specially planned areas, under their governing
documents, charge a fee that is due to such entity as a result of the transfer of title to the Property from 

Seller to Buyer. Such change of ownership fees are sometimes referred to as transfer fees, 
community enhancement fees, HOA reinvestment fees, etc. Regardless of what the change of ownership 
fee is titled, to your knowledge, does the HOA charge such a fee?
 i. If “Yes”, please describe, to your knowledge, the HOA change of ownership amount:____
E. For questions regarding the HOA(s), including past, present or future dues or assessments, or regarding 
financial statements, bylaws, HOA meetings and minutes, information may be obtained from the 
following: (Name, Phone, Website, Email)
F. Are you aware if the HOA(s) has been involved any past or ongoing lawsuits or litigation?
 i. If “Yes”, please describe, to your knowledge, any information regarding the timing and nature of 
the lawsuit(s): ____
24. UNPAID ASSESSMENTS
A. Are you aware of any HOA, municipal, special improvement district, PID or other assessments that are 
presently owing against the Property?
 i. If “Yes”, please describe, to your knowledge, the nature and amount owed: ____
B. Are you aware of any potential HOA, municipal, special improvement district or PID assessments that 
may be pending approval?
 i. If “Yes”, please describe, to your knowledge, the pending special assessments that have not yet 
been approved:
C. Are you aware of any HOA, municipal, special improvement district or PID assessments that have been 
approved but not yet levied against the Property?
 i. If “Yes”, please describe, to your knowledge, the nature and amount of any such approved, but 
not yet levied, assessments: ____
25. INSURANCE
B. If the Property is part of a condominium or other homeowner’s association, do you know if the HOA 
has filed any insurance claims for loss or damage to any portion of the development?

i.  If “Yes”, please describe, to your knowledge, the nature of any such claims:



Buyer Due 
Diligence 
Checklist 

(Form 12)

9. TITLE ISSUES/HOMEOWNERS ASSOCIATION: Buyer is 
advised that title insurance companies offer a variety of 
title insurance policies that provide different levels of 
coverage. Buyer is advised to carefully review with legal 
counsel and with the title insurer: (a) the available title 
insurance coverage; (b) the contents of any 
Commitment for Title Insurance on a property; and (c) 
the contents of all documents affecting a property that 
are a matter of public record, including, but not limited 
to, any restrictive covenants (CC&R’s). If a property is 
part of a Condominium or other Homeowners 
Association (“HOA”), Buyer is advised to consult directly 
with the HOA regarding all HOA matters that may affect 
the property, including, but not limited to, existing and 
proposed budgets, financial statements, present and 
proposed assessments, dues, fees, reserve accounts, 
rules, and meeting minutes.



CCRs

• Architectural 
control

• Aesthetics
• Paint / 

Materials

• Common areas

• Building 
restrictions

• Parking 
restrictions

• Pet restrictions

• Garbage cans

• Rental 
restrictions

• Easements

• Party walls

• Do the CCR’s 
expire?

• Plat



Bylaws

Elections

Term Limits

Voting & Quorum requirements

Frequency of meetings

Structure of Board

Duties and responsibilities



HOA/COA Financials

Balance Sheet
Income/Expense 

Statements
Cash Flow

Past/Present/Future 
Assessments

Insurance 
coverage/costs

Cost of service 
providers

Monthly dues Transfer fees

Business Entity
Registration with 

Commerce 
Department 



Enforcement

Notice of Violation Follow up Administrative hearing

Loss of privileges

Fines

Lien/Lawsuit







EASEMENT

• A right created by grant, reservation, agreement, 

prescription, or the necessary implication, which on has in 

the land of another.  It is either for the benefit of land 

(appurtenant), such as right to cross A to get to b, or “in 

gross”, such as a public utility easement



How do you create and Easement?

• With an agreement

• As appurtenance (“together with”)

• As a reservation

• In a recorded subdivision/plat

• Prescriptive easement

• Easement by Eminent Domain or condemnation

• Party Wall Agreement



How long Does an Easement Last?

• Until it terminates

– By it’s own terms

• Until it is released by all parties

• Until it is released by the court 

– Quiet Title

• Until it is foreclosed out

– Judicial vs. Non-judicial Foreclosure

• Eminent domain/condemnation



Prescriptive Easements

• A prescriptive easement (open & notorious, continuous, 

and adverse to the owner’s interest for 20 years). See 

https://propertyrights.utah.gov/easements/

• Prescriptive Easements and Easements by Necessity 

must be perfected to be insurable. 

https://propertyrights.utah.gov/easements/


Easement by necessity
An “easement by necessity” arises when a larger parcel is 

divided, and an easement is reasonably necessary to use and 

enjoy one of the parcels.  To establish an easement by necessity, 

the following must be shown:

~

(1) Unity of title, meaning that the affected parcels were once 

owned by the same person or entity and then divided.

(2) At the time the original property was divided, at least one of 

the new parcels had no reasonable access, and access across 

one or more of the other parcels is reasonably necessary.

~

If a parcel has reasonable access, then a new easement would 

not be necessary, even if the new easement would be more 

convenient for the parcel owner.

Text from https://propertyrights.utah.gov/easements/ accessed 

9/25/2018

https://propertyrights.utah.gov/easements/


Easements-Title Policy Differences

• A standard title policy only insures access to the parcel

• A Homeowner’s policy includes vehicular and pedestrian 

access  (Residential Policy)



What about adverse possession?
“There is a presumption that the person with legal title to a 

parcel has the right to possess and use the property. Another 

person may overcome that presumption and establish legal title 

by showing that the other person has possessed and used the 

property for at least seven years.

“Adverse possession may not be established unless it is shown 

that the land has been occupied and claimed continuously for 

seven years, and that the party and the party’s predecessors 

and grantors have paid all taxes which have been levied and 

assessed upon the land according to law. ” § 78B-2-214 of 

the Utah Code (see also § 78B-2-215, payment of taxes).”

From https://propertyrights.utah.gov/adverse-possession/ 

accessed 9/25/2019 

https://le.utah.gov/xcode/Title78B/Chapter2/78B-2-S214.html
https://propertyrights.utah.gov/adverse-possession/


Prescriptive easements, 

easements by necessity, & 

adverse possession must be 

litigated to be insurable.



Utilities and 
Unrecorded Easements



• Title commitment

– Part of legal description

– Schedule B2- Exceptions

• On the dedicated plat

• In the CCR’s

• On a recorded deed 

• On adjacent plats & surveys

• City/County/State/Federal maps

• Questions access to property & 

neighbors

• Utilities access (water, gas & power) 

• Pay attention to overhead maps

– www.parcels.utah.gov 

– Google Maps & Google 

Earth

• Blue Stakes

http://www.parcels.utah.gov/










New Power 
Pole



Dedicated Plat 

Disclosures/Notes























Dedicated plat notes might include:
1. Covenants, Conditions & Restrictions (CCR’s)

2. Easements 

– Utility & Drainage

– Right of Way

3. Wetlands

4. Non-buildable areas

5. Geologic information

– Flood Zones

– Fault Areas

6. Common Areas

7. Future Plans

8. Zoning

9. Other Stuff…



Utah Courts 
(Xchange)

County Recorder

Fed. 
Courts HOA Lien- Lis Pendens

Construction Lien- Lis Pendens
Quiet Title- Lis Pendens

Private Debt Collection- Index
Private Hospital Lien- Index

State Tax Lien
Workforce Service Lien

Criminal/Restitution
State Hospital Lien

Divorce Decree/Judgment
Probate

Bankruptcy

Federal Judgment-
Index

Conveyance Deeds
Trust Deeds
Mortgages

Notice of Default
Easements
Plats/CCR’s



Federal Judgment

• Duration: 20 Years

• Judgments come from Governmental Agencies

• DEA, Homeland Security, SEC, et.

• May be renewed for additional 20 years



FEDERAL JUDGMENT



FEDERAL JUDGMENT



Federal Tax Lien
Federal Tax Lien 

•Created when federal income 
taxes are not paid

•Duration: 10 years & 30 days

•To attach to real property lien  
must be filed in the county 
where the property is located. 

•Federal tax liens attach to all 
property owned by the debtor 
in the county where they are 
filed

•May be filed in multiple 
counties

•Filed against individuals and 
entities, not against specific 
properties



State Tax Lien
•Created when state income or 
sales taxes are not paid
•Filed in the District court office 
where the business or 
individuals reside not filed at 
county recorder office
•Filed electronically or  
“paperless”
•Attach to all property in the 
county where the district court 
is located 
•Ten years & 30 days duration



Federal Judgment/Criminal Judgment

• Federal Judgment

1. Created by federal agencies for 

Federal Crimes

◼ Homeland Security

◼ Drug Enforcement Agency

◼ Mobsters

2. Must be filed in the District Court.

3. Federal Judgments have a life of 

20 years

• Criminal Judgment

1. Created by State Agencies for a 

violation of the law

2. Filed in the District Court

3. Attach to property for Eight years 

and 30 days



Utah Judgment Law & Real Property
Court Type 11/30/93 to 6/30/96 7/1/96 to 6/30/97 7/1/97 to 5/15/98 5/16/98 to 8/31/98 9/1/98 to 6/30/02 7/1/02 to Future

Small Claims Obtain Abstract of 

Judgment from Clerk 

of Court and file it 

with District Court

Obtain Abstract of 

Judgment from Clerk 

of Court and file it with 

District Court

“Prior to July 1, 1997, and 

after May 15, 1998, a 

judgment entered in the 

small claims division of 

any court shall not qualify 

as a lien upon real 

property unless 

abstracted in the civil 

division of the district 

court …” UCA 78-22-1

Obtain abstract of 

judgment from the 

clerk of court and 

file it in the registry 

of judgments with 

the District Court.  

UCA 78-22-1(3) & 

78-22-1.5 (1).  The 

registry is defined 

as “the index 

where a judgment 

shall be recorded 

and searchable by 

the name of the 

judgment debtor 

through electronic 

means or by 

tangible 

document.” 

Obtain abstract of 

judgment from the 

clerk of court and file 

it in the registry of 

judgments with the 

District Court. UCA 78-

22-1(3) & 78-22-1.5 (1).  

The registry is defined 

as “the index where a 

judgment shall be 

recorded and 

searchable by the 

name of the judgment 

debtor through 

electronic means or 

by tangible 

document.” Also, the 

creditor must 

file a “Separate 

Information 

Statement”*.  UCA 78-

22-1.5

The judgment statute 

changed in 2001 and 

is effective July 1, 

2002.  The judgment 

creditor will obtain an 

Abstract of Judgment 

from the Clerk of the 

Court and file it wit the 

County Recorder.  

UCA 78-22-1(3) & 78-

22-1.5 (1).  The 

judgment creditor 

shall also file with the 

Abstract a “Separate 

Information 

Statement*.”  UCA 78-

22-1.5

Circuit Court Obtain Abstract of 

Judgment from Clerk 

of Court and file it with 

District Court

Merged with the District 

Court

Merged with the District 

Court

Merged with the 

District Court

Merged with the District 

Court

Merged with the District 

Court

District Court/ Recorder Docket the Judgment 

in the District Court

Docket the Judgment in 

the District Court

Record in the District Court 

in the Registry of 

Judgments

Record in the 

District Court in the 

Registry of 

Judgments

Record Judgment in 

Registry of Judgments 

with a Separate 

Information Statement* 

in the District Court

Must record judgment 

and information 

statement* with County 

Recorder as of 7-1-02



Civil Judgment
Judgments, properly docketed, are valid for eight years from the entry in the district court. As of July 1, 2002, a judgment must be 

recorded in with the county recorder with a separate Judgment Information sheet in order to attach to real property.



Judgment Information Sheet
*The separate statement is required for all money judgments after August 30, 

2001.  The “separate information statement” shall include a) the correct 
name and last known address of each judgment debtor; b) 
the name and address of the judgment creditor; c) the 
amount of the judgment; d) if known the debtors social 
security number, date of birth, and drivers license number.  If 
not filed with the judgment, the creditor may file a document entitled 
“Amendment to the Recorded Judgment” in the registry of judgments.  The 
Duration of the Judgment runs (eight years) from the original 
entry in the Registry not from the recording of the 
Amendment.  The priority of the judgment is the date of the recording of 
the Separate Information Statement except as to parties with actual or 
constructive knowledge of the judgment.  In order for the Abstract to be 
recorded with the County Recorder it must include the “Separate Information 
Statement” UCA 78-22-1.5(4) (eff. July 1, 2002)



Judgment Information Sheet
Must Contain:

1. Correct Name and last-

known address of each 

judgment creditor at which 

each judgment debtor 

received service of process

2. The name and address of 

Judgment Creditor

3. The amount of the judgments 

filed in the Registry of 

Judgments

4. If known, The judgment 

debtor’s social security 

number, date of birth 

and drivers license 

number if a natural person



Satisfaction of Judgment



Construction Service Lien Filing Requirements: 

38-1a-502 (2) Notice of construction lien -- 

Contents -- Recording -- Service on owner.
(2) A notice of construction lien shall contain:

(a) the name of the reputed owner if known or, if not known, the name of the record owner;

(b) the name of the person by whom the claimant was employed or to whom the claimant provided 

construction work;

(c) the time when the claimant first and last provided construction work;

(d) a description of the project property, sufficient for identification;

(e) the name, current address, and current phone number of the claimant;

(f) the amount claimed under the construction lien;

(g) the signature of the claimant or the claimant's authorized agent;

(h) an acknowledgment or certificate as required under Title 57, Chapter 3, Recording of Documents; 

and

(i) if the construction lien is on an owner-occupied residence, as defined in Section 38-11-102, a 

statement describing what steps an owner, as defined in Section 38-11-102, may take to require a lien 

claimant to remove the lien in accordance with Section 38-11-107.



Construction service lien priority

First work
Construction service 

lien recording
Work 

“Completion”

Construction Service Lien priority relates back “first work”

180 days from completion

Lien on title



Real Property Lien Rights- civil judgments vs. construction service liens

Timeline Lien on title

First work

Construction 

Service Lien 

recording

Project

completion

Begin lawsuit -

Lis pendens
Court 

decision

Lien on title

Judgment Lien

Filed & Recorded
Identify 

Property

Writ of 

Execution

Writ of 

Attachment

Sheriff’s

Sale

Redemption 

Period

Begin Lawsuit
Court decision-Default 

judgment- Create 
judgment info sheet

Record judgment w/ judgment info. sheet 
at the County Recorder- Lien on property 

for 8 years from judgment entry



Construction Service Lien Timelines

On State

 Construction Registry

Not on State

Construction Registry

Construction

Lien Priority

Recording Time for 

Lien

Earliest filed 

Preliminary Notice
When work begins

90 days after 

Notice of Completion

180 days after 

“Final Completion”

Preconstruction

Service Lien Priority

Earliest filed Notice of 

Preconstruction Service

180 Days after filing Preconstruction Service 

Lien/Construction Service Lien to begin lawsuit (Lis Pendens)











Notice of Pre-
Construction Service

Feature Name Who can use? & What does it do? 

Preliminary Notice
Contractor/Subcontractor/Supplier: 20 days from first day on project to preserve rights. If filed after 20 days, 5- 
day penalty & protection for work moving forward. No Prelim-No Construction Services Lien. All preconstruction 
share priority date.

Architect: Filed within 20 days of commencing preconstruction service for anticipated improvement. May record 
preconstruction lien recorded if not paid within 90 days. Preconstruction is over with first filed Prelim. Not.. All 
preconstruction share priority date.

Construction Loan
Title Company/Bank: After county recording of a construction mortgage or trust deed on a private project, the 
lender shall file, the notice of construction loan.

Notice of Intent to 
Finance 1/1/2020

Title Company/Contractor/Owner?: Filed no less than 14 days before the anticipated financing date. Expires 
automatically if financing doesn’t happen within 30 days of notice. 

Final Lien Waiver
1/1/2020

Contractor/Subcontractor/Supplier: (1) After a notice of intent to finance is filed each sub. who filed preliminary 
notice may file a final lien waiver. (2) The final lien waiver may be filed even if no notice of intent to finance was 
filed

Notice of Completion

Loan Default
Title Company/Bank: Within five business days after a notice of default is filed for recording, the construction 
lender shall file a notice with the registry.

Title Company/Contractor/Owner: Filed after the final inspection, occupancy cert. or all substantial work is 
done. After Notice is filed, all remaining Preliminary Notices must be filed within 10 days and the time to file a 
lien is reduced to from 180 down to 90 days.



First Preliminary 

Notice Filed

Excavator

Footings & 

Foundation

Framing

Electrician
Plumber

Roofer

Sheet Rock

Painter

Landscaping

Cement & FlatworkHVAC

TileCarpet

Cabinetry

ALL THE SUPPLIERS

Construction Service Lien (Priority)

Countertops

Finish Carpentry

Fireplace Guy



Construction 
Service Lien 

Priority

First 
Unreleased 
Preliminary 

Notice

First Work???



• What about 
preconstruction service 
work?

• When are contractor/ 
supplier lien rights 
established?

• Why is it so hard to know 
who’s working on the 
property?

• What about broken 
priority?

• When does work end? 

• When lien rights get cut 
off?

Reviewing the Trouble with 

Construction Service Liens
• Notice of preconstruction 

service/Preconstruction Lien

• First filed notice of 

preconstruction service, or 

first preliminary notice

• Contractors & suppliers 

must file a notice in order to 

have construction service 

lien

• Lender/Title can establish 

priority

• Filing of Not. of completion

• 90 days after Not. of Comp.



Divorce and 
Real Property

•Ownership/Tenancy

•Equity

•Child Support/Alimony

•Judgments



Divorce facts

• Divorce cancels joint tenancy

• Divorce can revoke estate planning documents/wills

• Just because the decree says one party receives the 

property, doesn’t mean the title has changed with the 

recorder



Divorce Decrees

• Do divorce decrees automatically change 

the ownership of real property? 

NO!!!



• A Divorce Decree can be recorded with 

the County Recorder’s office to remove 

ownership interest in real property of an 

ex-spouse if:

DIVORCE DECREES

(Real Property Ownership) 

–The Legal Description and Tax 

Identification Number of the property is 

included in the Decree.



Divorce Decrees

• If a divorce decree does not contain the Legal 

Description and Tax I.D. it cannot change the title to the 

property.  

• The title must then be passed 

1. By Deed from the ex-spouse

2. By further action from the court (Quiet Title)



DIVORCE DECREES



DIVORCE DECREES



• A reward of an 

equitable interest 

in Real Property 

has no expiration

• It is not necessary 

to file an equity 

lien at the County 

Recorder’s office 

to attach to real 

property

DIVORCE DECREES

(Equity Liens) 



• Monetary 

Payments awarded 

in Divorce Decrees 

do not expire, they 

continue as liens 

until they are paid 

and satisfied.

DIVORCE DECREES & MONETARY AWARDS 



REMOVING EQUITY LIENS 

• For the proper release of and 

equity lien 2 documents 

should be signed by the lien 

holder and filed or recorded 

at the proper location

1. Satisfaction of Decree of 

Divorce

2. Quit Claim Deed



Satisfaction of Decree

• Filed at the District 

Court

• Contains/Identifies:

– Parties

– Civil Number

– Specific Provision 

of the Decree that 

is being satisfied



Divorce Quit Claim Deed

• Filed at the County 
Recorder’s Office

• Contains all elements 
of a standard Quit 
Claim Deed. 

• Acknowledges the 
release of ownership 
and the Equity Lien 
mentioned in the 
decree of divorce



• Commonly used to 

secure a lien on 

property

• Is considered a lien 

on property

• Filing wrongful liens 

can result in court 

cases and the 

damaged parties can 

sue for treble 

damages (3 times 

the actual amount)

Notice of Interest



BANKRUPTCY*
• Chapter 7: Liquidation.  Anyone and everything qualifies.  This 

Chapter is designed to give the debtor a fresh start.  All non-
exempt property is liquidated.  All debt is discharged.  The 
debtor starts over.  This chapter generally takes three months to 
complete.  A trustee is appointed in order to liquidate any 
available assets.  Available once every 8 years.

• Chapter 13: Debt Adjustment.  This chapter is designed to give 
individual consumers some breathing room to pay something to 
creditors.  Only individuals with regular income may file.  It is 
typically used by consumer debtors who seek to retain their 
homes, automobiles or other consumers goods or to discharge 
debts which would not be dischargeable under Chapter 7.  A 
trustee is appointed only for the purpose of acting as the 
disbursing agent for the money distributed to the creditors 
under the plan.  The plan may extend debt for as long as five 
years.

*Summary From Richard C. Terry Continuing Education Class June 5, 

2003



BANKRUPTCY
• During a Bankruptcy the debtor cannot sell, 

acquire or finance real property with approval 
from the trustee or the bankruptcy court
– For Chapter 7

• Formal order from court

• An abandonment from the court for the real 
property

– For Chapter 11 & 13

• An order from the court approving transaction and 
granting relief from the automatic stay (Takes 
longer can force payoff amounts and release liens)

• An abandonment (Does not release debt, but takes 
less time than a formal court order)



Bankruptcy

• Discharge Of Debt 

– A discharge of debt does not result in an 

automatic release of a real property lien.

• The court must approve the sale of the property 

“free and clear” of any lien.

Or

• The court issues an order releasing or “avoiding” 

the lien

Or

• The judgment creditor has to release the lien with 

the district court and county recorder 



Topics for Future Discussion

• Water Rights

• Mineral Rights

• Oil & Gas Leases

• Survey Exceptions

• Cell Towers

• After Acquired Title

• Reissue Rates

• & Much More…
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