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EASEMENT

• “An easement is an interest in land belonging to 
another person, so that the easement owner has a 
limited right to use or enjoy the other person’s 
property.  Common easements include rights of way for 
access, or the right to cross property (including 
easements for utility service or water conveyance).”

From https://propertyrights.utah.gov/easements/ 
accessed 3/10/2020
• An easement is a legal right that allows someone to use 

or access another person's property for a specific 
purpose without owning the property. It grants non-
possessory rights, such as the right to pass through or 
use a portion of the property. Easements can be created 
for various reasons and are documented in legal 
agreements. They can benefit a specific property 
(appurtenant) or an individual/entity (in gross), and 
they define the rights and obligations of property 
owners and those with access to the land.

https://propertyrights.utah.gov/easements/


Terms & 
Definitions

Easement Definitions
Dominant Estate & Servient Estate: The party gaining the 
benefit of the easement is the dominant estate (or dominant 
tenement), while the party granting the benefit or suffering 
the burden is the servient estate (or servient tenement). 
https://en.wikipedia.org/wiki/Easement 
In Gross vs. Appurtenant: In the US, an 
easement appurtenant is one that benefits the dominant 
estate and "runs with the land" and so generally transfers 
automatically when the dominant estate is transferred. An 
appurtenant easement allows property owners to access land 
that is only accessible through a neighbor's land. Conversely, 
an easement in gross benefits an individual or a legal entity, 
rather than a dominant 
estate.  https://en.wikipedia.org/wiki/Easement 
Affirmative vs. Negative Easements: An affirmative easement 
is the right to use another property for a specific purpose, and 
a negative easement is the right to prevent another from 
performing an otherwise lawful activity on their own property. 
https://en.wikipedia.org/wiki/Easement

https://en.wikipedia.org/wiki/Easement
https://en.wikipedia.org/wiki/Easement
https://en.wikipedia.org/wiki/Easement


How do you 
create and 
Easement?

• With an agreement
• As appurtenance (“together with”)
• As a reservation 
• In a recorded Covenant, Condition, or Restriction
• In a recorded plat
• Prescriptive easement (perfected by court to be 

insurable)
• Easement by necessity (perfected by court to be 

insurable)
• Easement by Eminent Domain or condemnation
• Party Wall Agreement
• Easement by Government Regulation: created 

through government regulations or zoning laws. 



How long Does an 
Easement Last?

• Until it terminates
• By its own terms

• Until it is released by all parties
• Until it is released by the court 

• Quiet Title
• Until it is foreclosed out

• Judicial vs. Non-judicial 
Foreclosure

• Eminent domain/condemnation



Easement by 
necessity

An “easement by necessity” arises when a larger 
parcel is divided, and an easement is reasonably 
necessary to use and enjoy one of the parcels.  To 
establish an easement by necessity, the following 
must be shown:
~
(1) Unity of title, meaning that the affected parcels 
were once owned by the same person or entity and 
then divided.
(2) At the time the original property was divided, at 
least one of the new parcels had no reasonable 
access, and access across one or more of the other 
parcels is reasonably necessary.
~
If a parcel has reasonable access, then a new 
easement would not be necessary, even if the new 
easement would be more convenient for the parcel 
owner.
Text from 
https://propertyrights.utah.gov/easements/ 
accessed 9/25/2018

https://propertyrights.utah.gov/easements/


What about 
adverse 

possession?

“There is a presumption that the person with legal 
title to a parcel has the right to possess and use the 
property. Another person may overcome that 
presumption and establish legal title by showing that 
the other person has possessed and used the property 
for at least seven years.

“Adverse possession may not be established unless it 
is shown that the land has been occupied and 
claimed continuously for seven years, and that the 
party and the party’s predecessors and grantors 
have paid all taxes which have been levied and 
assessed upon the land according to law. ” § 78B-2-
214 of the Utah Code (see also § 78B-2-215, payment 
of taxes).”

From https://propertyrights.utah.gov/adverse-
possession/ accessed 9/25/2019 

https://le.utah.gov/xcode/Title78B/Chapter2/78B-2-S214.html
https://le.utah.gov/xcode/Title78B/Chapter2/78B-2-S214.html
https://propertyrights.utah.gov/adverse-possession/
https://propertyrights.utah.gov/adverse-possession/


Prescriptive 
Easements

“A prescriptive easement is created when a person 
uses another person’s property (even though the use 
was not expressly agreed to) for a prolonged 
period.  Prescriptive easements recognize long-
standing usage, especially if the use was relied upon 
for the enjoyment of property.”
“A prescriptive easement (open & notorious, 
continuous, and adverse to the owner’s interest for 
20 years).” 

Information gathered and quoted directly from 
https://propertyrights.utah.gov/easements/ 
Accessed 3/10/2020

Prescriptive Easements and Easements by Necessity 
must be perfected to be insurable. 

https://propertyrights.utah.gov/easements/


Release or 
Termination of 

Easements

1. Termination by its own terms: An easement may have a 
specific duration or condition stated in the original 
agreement, and it automatically terminates upon the 
occurrence of that event or the expiration of the specified 
time period.

2. Release by all parties: All parties involved in the easement, 
including the property owner and the holder of the 
easement, can agree to release or terminate the easement 
through a written agreement.

3. Release by the court: In some cases, the court may order 
the termination of an easement if it is determined to be 
no longer necessary or if there are specific legal grounds 
for its termination.

4. Quiet Title action: A property owner may initiate a quiet 
title action in court to establish their full ownership rights 
and seek the termination of any conflicting or unnecessary 
easements on their property.

5. Foreclosure: If the holder of an easement fails to meet 
their financial obligations, such as mortgage payments or 
liens, the property may go through a foreclosure process. 
Depending on the circumstances and jurisdiction, the 
easement attached to the property may be terminated or 
affected as a result.

6. Eminent domain/condemnation: In cases where the 
government exercises its power of eminent domain to 
acquire a property for public use, it may also result in the 
termination or modification of existing easements on that 
property.



Release or 
Termination of 

Easements

7. Abandonment: An easement may be terminated if the 
holder of the easement demonstrates a clear intent to 
abandon or relinquish their rights. This can be shown 
through actions or statements indicating a lack of 
interest or use of the easement over an extended 
period.

8. Merger: If the owner of both the dominant and servient 
properties becomes the same person or entity, the 
easement may be terminated through merger. When 
the properties merge, the easement is no longer 
necessary as the owner now has full control over both 
parcels.

9. Destruction or Purpose Extinction: If the purpose for 
which the easement was created no longer exists or the 
easement is physically destroyed, it may be terminated. 
For example, if an easement is granted for the 
construction and maintenance of a specific utility line, 
and that utility line is removed, the easement becomes 
unnecessary.

10. Prescription: Just as a prescriptive easement can be 
acquired through adverse use, it may also be terminated 
if the owner of the servient property can prove that the 
use has been discontinued or no longer meets the 
requirements for adverse possession.

11. Court Order or Injunction: In certain circumstances, a 
court may order the termination of an easement or 
issue an injunction prohibiting its use. This can happen if 
the easement is found to be invalid, illegal, or in 
violation of local regulations.



Easements on the Title 
Commitment 
• Legal Description
• Schedule B2
• Within recorded CCR’s



Easements on the 
Title Commitment
• Legal 

Description
• Schedule 

B2
• Within 

recorded 
CCR’s



Finding 
Easements -
Disclosure & 

Diligence 

• Title commitment
• Part of legal description
• Schedule B2- Exceptions

• On the dedicated plat
• Inspection of the property
• In the CCR’s
• On a recorded deed 
• On adjacent plats & surveys
• City/County/State/Federal maps
• Talk to neighbors
• Think about access to property & neighboring properties
• Talk to Utilities companies (water, gas & power) 
• Pay attention to overhead maps

• www.parcels.utah.gov 
• Google Maps & Google Earth

• Blue Stakes

http://www.parcels.utah.gov/


About Blue Stakes
• Blue stakes, also known as utility locating services, are typically used to identify the 

presence and approximate location of underground utilities before any excavation work 
takes place. While blue stakes can help identify the general location of utilities, they may 
not provide information specifically about easements or the full extent of underground 
infrastructure.

• Their primary purpose is to prevent damage to underground utilities during construction 
or excavation activities. They mark the approximate location of utilities, such as water 
lines, gas lines, electrical cables, and communication lines.

• While blue stakes can be a useful tool for avoiding damage to utilities, they do not 
necessarily disclose the existence or details of easements. Easements are legal rights that 
may or may not be associated with physical utility infrastructure. Easements are typically 
documented in property records or other legal documents.



Utilities and 
Unrecorded Easements











New Power Pole



Being a Nosy
Neighbor…



1961



1994





Coventry Place (1994 Plat)



The Disappearing
Pipeline





November 2022



The disappearing pipeline
December 8, 

1958

Easement 
Recorded



The disappearing pipeline

Easement 
Recorded

Dec. 8, 1958

ALTA Survey

Dec. 10, 2004



The disappearing pipeline

ALTA SurveyEasement 
Recorded

Dec. 8, 1958 Dec. 10, 2004



The disappearing pipeline

ALTA SurveyEasement 
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Sub. Recorded

Feb. 16, 2007



Where is pipeline? 
Where are the 

powerlines? 

The disappearing pipeline
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Feb. 16, 2007



The disappearing pipeline

ALTA SurveyEasement 
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Lot 1. Re-recorded

Feb. 19, 2020



The disappearing pipeline

ALTA SurveyEasement 
Recorded

Dec. 8, 1958 Dec. 10, 2004

Sub. Recorded

Feb. 16, 2007

Lot 1. Re-recorded

Feb. 19, 2020

Where is pipeline? 
Where are the 

powerlines? 







Unrecorded
 Private 

Easements



Tooele 
County 
Blues…













Notice of Easement 1



Notice of Easement- Specific



Utilities and 
Unrecorded Easements











Easements & Lien Priority



Get your house 
off my driveway

No loan possible



From 8/9/2017 to 6/29/2018 = 324 Days, 4 PR Updates 























24







Love is my priority



Easements-
Title Policy 
Differences

• A standard title policy 
only insures access to 
the parcel

• A Homeowner’s policy 
includes vehicular and 
pedestrian access  
(Residential Policy)

















Sub 
Created

Deed to 
Kids

ROW
Easement 
Records

Trust 
Deed 

Notice of 
Default

Trustee’s
Deed

Release of 
Easement

















Sub 
Created

Deed to 
Kids

ROW
Easement 
Records

Trust 
Deed 

Notice of 
Default

Trustee’s
Deed

Release of 
Easement

Release of 
Easement

New 
Easement 
Recorded

207 DAYS (8 MONTHS)



Easement Preparation & 
Disclosure



The Flag Lots



Property 
in 1999



June 6, 2000
HNJ Investments 
purchases North 

property from Francom



HNJ INVESTMENTS



Jeppson Subdivision 
Recorded November 28, 2001



2002 Home Built as 
Investment

2001 Home Built

When the home on Lot 2 was 
built it limited the access to the rear of Lot 1





March 2003
(Access Problem Solved)





HNJ Timeline 2000- April 2003

1. Purchase & 
Develop 

Subdivision  

3. Purchase Land to 
the South (March 

2003)

4. Sell of new 
home-

Lot 2 (April 2003)

2. Build Home on 
Lot 2 of new 

subdivision (2002) 

In April 2003 HNJ 
Investments Owned 
all of Lot 1 and the 
Flag Lot (land only) 
to the South.



May 2003 (FLAG LOT SOLD)

Backman helps HNJ Investments sells the property 
to Paul N. Gates and Carla R. Gates

• What did HNJ want to preserve when the property was sold?



These notes were found in the file 
about reserving access to the HNJ’s 
other property





The “Easement”

1. Where is the “PROPERTY IN THE REAR?”
2. Where is the “NORTHEAST CORNER 22 

FEET?”
3. Who benefits from the “RIGHT OF WAY 

EASEMENT?”

Sold to 
Gates 





Gates Divorce 
(2009)

Notice the “Right of Way Easement” 
is missing from the Legal Description



July 2009 Property sold to “Holdstock”

Notice the “Right of Way Easement” 
is missing from the Legal Description



Fast forward to November 2013

1.HNJ Investments has found a buyer for Lot 1
2.Hamblin (Current owners of Lot 2) also want to purchase more 

land from HNJ (Lot 1)
3.The buyer for Lot 1 & Hamblin want to use the right of way to 

access the back of their “new” property



2- Sales Contracts

Hamblin

Contract 
# 1

LOT 1
Contract

#2 
Hamblin
Purchase



Release of 
ROW after 
settlement





The Irrigation Line



The shared irrigation line



The shared irrigation line



The shared irrigation line



Easement 
Creation



The shared irrigation line



Easement 
Creation



The Landlocked Parcel















When the kids 
leave the nest



Easements-Title Policy Differences

• A standard title policy only insures access to the parcel
• A Homeowner’s policy includes vehicular and pedestrian 

access  (Residential Policy)









12.  OBTAIN AND RECORD an access 
easement for ingress and egress 
over Lot 1, Gage Subdivision. 
Vehicular access to Lot 2 is not 
possible without Lot 1.

















There is one in every 
family…
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