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Settlement vs. Closing – Residential REPC

3.    SETTLEMENT AND CLOSING.

3.1    Settlement. Settlement shall take place no later than the Settlement 
Deadline referenced in Section 24(d), or as otherwise mutually agreed by Buyer 
and Seller in writing. “Settlement" shall occur only when all of the following 
have been completed: (a) Buyer and Seller have signed and delivered to each 
other or to the escrow/closing office all documents required by the REPC, by the 
Lender, by the title insurance and escrow/closing offices, by written escrow 
instructions (including any split closing instructions, if applicable), or by 
applicable law; (b) any monies required to be paid by Buyer or Seller under these 
documents (except for the proceeds of any Loan) have been delivered by Buyer or 
Seller to the other party, or to the escrow/closing office, in the form of cash, wire 
transfer, cashier’s check, or other form acceptable to the escrow/closing office.



Settlement vs. Closing – Residential REPC

3. SETTLEMENT AND CLOSING.

3.2 Closing. For purposes of the REPC, “Closing” means that: (a) 
Settlement has been completed; (b) the proceeds of any new 
Loan have been delivered by the Lender to Seller or to the 
escrow/closing office; and (c) the applicable Closing 
documents have been recorded in the office of the county 
recorder (“Recording”). The actions described in 3.2 (b) and (c) 
shall be completed no later than four calendar days after 
Settlement.



Settlement vs. Closing – Residential REPC

3. SETTLEMENT AND CLOSING.

3.3 Possession. Except as provided in Section 6.1(a) and (b), Seller 
shall deliver physical possession of the Property to Buyer as 
follows: [ ] Upon Recording; [ ] Hours after Recording; [ ] Calendar 
Days after Recording. Any contracted rental of the Property prior to 
or after Closing, between Buyer and Seller, shall be by separate 
written agreement. Seller and Buyer shall each be responsible for 
any insurance coverage each party deems necessary for the 
Property including any personal property and belongings. The 
provisions of this Section 3.3 shall survive Closing.



Settlement vs. Closing Commercial

3. SETTLEMENT AND CLOSING. Settlement shall take place on the Settlement Deadline referenced in Section 24(c), or 
on a date upon which Buyer and Seller agree in writing. "Settlement" shall occur only when all of the following have 
been completed: (a) Buyer and Seller have signed and delivered to each other or to the escrow/closing office all 
documents required by this Contract, by the lender, by written escrow instructions or by applicable law; (b) any monies 
required to be paid by Buyer under these documents (except for the proceeds of any new loan) have been delivered by 
Buyer to Seller or to the escrow/closing office in the form of collected or cleared funds; and (c) any monies required to 
be paid by Seller under these documents have been delivered by Seller to Buyer or to the escrow/closing office in the 
form of collected or cleared funds. Seller and Buyer shall each pay one-half (½) of the fee charged by the 
escrow/closing office for its services in the settlement/closing process. Taxes and assessments for the current year, 
rents, and interest on assumed obligations shall be prorated at Settlement as set forth in this Section. Tenant deposits 
(including, but not limited to, security deposits and prepaid rents) shall be paid or credited by Seller to Buyer at 
Settlement. Prorations set forth in this Section shall be made as of the Settlement Deadline date referenced in Section 
24(c), unless otherwise agreed to in writing by the parties. Such writing could include the settlement statement. For 
purposes of this Contract, "Closing" means that: (i) Settlement has been completed; (ii) the proceeds of any new loan 
have been delivered by the lender to Seller or to the escrow/closing office; and (iii) the applicable Closing documents 
have been recorded in the office of the county recorder.



Settlement vs. Closing Commercial

4. POSSESSION. Seller shall deliver physical possession to Buyer 

within: 

[ ] _________HOURS AFTER CLOSING; 

[ ] _________DAYS AFTER CLOSING; 

[ ] OTHER (SPECIFY) _____________________________________ 

Any rental of the Property prior to or after Closing, between Buyer and 
Seller, shall be by separate written agreement.



Definitions: Settlement vs. Closing Commercial - CCIM

4. SETTLEMENT AND CLOSING. Settlement shall take place on the Settlement Deadline or on another date upon which the 

Parties agree in writing. "Settlement" shall be deemed to have occurred only when all of the following have been fully completed: 
(a) Buyer and Seller have signed and delivered to the Escrow Agent all documents required by this PSA, by any lender, or by 

Applicable Law; (b) any monies required to be paid by Buyer under this PSA (except for the proceeds of any new loan) have been 
delivered by Buyer to the Escrow Agent; and (c) any monies required to be paid by Seller under this PSA have been delivered by 

Seller to the Escrow Agent. Seller and Buyer shall each pay one-half (1/2) of the fee charged by the Escrow Agent for its services in 
the Settlement and Closing. Taxes and assessments for the current year, rents, association dues, utilities and charges accrued under 

contracts relating to the Property and assumed by Buyer, operating expenses relating to the Property and interest on any assumed 
obligations shall be prorated as of 11:59 p.m. on the day prior to Settlement unless otherwise agreed to in a settlement statement or 

other writing executed by the Parties. Tenant deposits (including, but not limited to, security deposits and prepaid rents) shall be 
paid or credited by Seller to Buyer at Settlement. "Closing" means consummation of the transaction contemplated by this PSA and 

shall be deemed to have occurred only when: (a) Settlement has been completed; (b) the proceeds of any new loan have been 
delivered by the lender to the Escrow Agent; and (c) the applicable Closing documents have been recorded in the Official Records 

of the County Recorder of the County in which the Property is located. If a lender is funding a portion of the Purchase Price, loan 
proceeds must be delivered to Escrow Agent not later than the end of the third (P) Business Day following completion of 

Settlement or Buyer shall be in default.



4. SETTLEMENT AND CLOSING. Settlement shall take place on 

the Settlement Deadline or on another date upon which the Parties 

agree in writing. "Settlement" shall be deemed to have occurred 

only when all of the following have been fully completed: 

(a)Buyer and Seller have signed and delivered to the Escrow 

Agent all documents required by this PSA, by any lender, or 

by Applicable Law; 

(b)any monies required to be paid by Buyer under this PSA 

(except for the proceeds of any new loan) have been 

delivered by Buyer to the Escrow Agent; and 

(c)any monies required to be paid by Seller under this PSA 

have been delivered by Seller to the Escrow Agent. 

Definitions: Settlement vs. Closing Commercial (CCIM) 



"Closing" means consummation of the transaction contemplated by this PSA 

and shall be deemed to have occurred only when: 

(a) Settlement has been completed; 

(b) the proceeds of any new loan have been delivered by the lender to the 

Escrow Agent; and 

(c) the applicable Closing documents have been recorded in the Official 

Records of the County Recorder of the County in which the Property is 

located. 

If a lender is funding a portion of the Purchase Price, loan proceeds must be 

delivered to Escrow Agent not later than the end of the third (P) Business 

Day following completion of Settlement or Buyer shall be in default.

Settlement vs. Closing CCIM PSA- 

Instructions to Settlement Agent



5. POSSESSION. Seller shall deliver physical 

possession of the Property to Buyer within 

twenty-four (24) hours following Closing or at 

such other date and time as is specified in an 

Addendum.

CCIM- Possession 



S



Deadlines

REPC

Commercial

REPC

CCIM P&S



b. Due Diligence 
Deadline

c. Financing 
& Appraisal 

deadline
1. Offer a. Seller Disclosure Deadline

d. Settlement 
Deadline

1. Buyer 

Financial 

Info. Sheet

2. IRS Tax 

Returns (2 

Years)

3. Employer 

contact info. 

for all 

borrowers

1. Section 7- Title Commitment (c) 

& Water information (i) 

Assumption Addendum Requirements

1. Copies of underlying Notes & Trust Deeds

Seller Financing Addendum Requirements

1. Credit Documents: (a) Note & All-inclusive Deed 

of Trust

2. Fee breakdown from Seller (i.e. SS)

3. Loan amortization of underlying loan

4. Loan amortization of new loan

5. Buyer provides credit report to seller

Seller Financing Addendum- Paragraph 10

Additional Items inclusions

1. Seller loan statement(s)

2. Balance of reserve account to be purchased by 

buyer

3. Prepayment penalty inclusion

4. Cost and payment details for contract 

service/independent escrow company

5. Inclusion of Request for Notice of default form 

recorded for buyer & seller

1. Buyer approval of Credit 

Documents

• Addenda with new 

deadline for revisions if 

necessary

2. Seller right to cancel based 

on review of Buyer Financial 

Information, IRS tax returns, 

employment information

1. Section 8.2 

(a) Buyer may 

cancel the 

REPC by 

providing written 

notice to Seller 

(with a copy of 

the Notice of 

Appraised 

Value) no later 

than the 

Financing & 

Appraisal 

Deadline 

referenced in 

Section 24(c).

1. Disclosure of Tax 

Identification 

numbers – Buyer and 

Seller disclose 

applicable tax 

identification 

numbers to comply 

with federal laws on 

reporting mortgage 

interest. 

Contract Deadlines – 
All Inclusive 

• Items we need

• Items we are expected to prepare



REPC Section 24 (Contract Deadlines)- Calendar

Sunday Monday Tuesday Wed. Thursday Friday Saturday

1 2 3 4 5 6 7

8 9 10 11 12 13 14

15 16 17 18 19 20 21

22 23 24 25 26 27 28

29 30 31
Settlement Deadline on Friday with a 

weekend move in for the buyer?







Preparing Sellers for Settlement begins 

before the listing appointment

Valuation/CMA

Gathering 
Information

Property Profile 
with Plat Map

County Abstract



Preparing Sellers for 
Settlement

Profile and abstract 

•  Property Vesting

•  Dedicated Plat

•  Tax Assessment Data

•  County Tax Amounts

•  Original Mortgage 
Amounts



Preparing 
Sellers for 
Settlement

Why ask for a profile and 
abstract? 

•  Property Vesting

•  Dedicated Plat

•  Tax Assessment Data

•  County Tax Amounts

•  Original Mortgage Amounts



Abstract- Definition

• A compilation of recorded documents that 
may affect real property

– Sometimes called a property history, 
or chain of title, title chain

• Generally, contains ownership and parcel 
lien history 

– Remember, not all liens have to be 
recorded

• Abstracted documents may or may not 
affect the property

– You must analyze the document to 
know for sure







Abstract & Disclosures- How can it help?
REPC 2.2 Sale of Buyer's Property (How much does your buyer owe? Is sales price reasonable?)

REPC 6.1 (a) Long-Term Lease or Rental Agreements (Look for recorded leases- mainly commercial properties)

REPC 12.2 Changes to Legal Title & Encumbrances (Abstract checked prior to recording)

REPC 12.4 Long Term Lease or Rental Agreements (Look for recorded leases- mainly commercial properties)

Seller Disclosure- 

Form 10
1. A. How Long has seller owned the property (Track vesting deeds/ownership)

Seller Disclosure- 

Form 10

1. B. Was the Property being rented or leased when the Seller acquired the Property? (Track vesting deeds/ownership, Look for recorded leases- 

mainly commercial properties)

Seller Disclosure- 

Form 10

15. B. Are you aware of any sliding or earth movement on the Property or on any adjoining Property <landslides, falling rocks, debris or mud flows>? 

(Search recorded documents, find dedicated plat recording information)

Seller Disclosure- 

Form 10

1. C. During the time the Seller has owned the property has the Property ever been rented or leased? (Track vesting deeds/ownership, Look for 

recorded leases- mainly commercial properties)

Seller Disclosure- 

Form 10

3. A. Are you aware of any past or present non-conforming or illegal uses of the Property? (Search recorded documents for use notice recordings, 

CCR’s, Dedicated Plat Notes)

Seller Disclosure- 

Form 10

15. C. Are you aware of any past or present movement, shifting, deterioration, or other problems with the walls or foundation? (Search recorded 

documents, find dedicated plat recording information)

Seller Disclosure- 

Form 10

22. A. Are you aware of any HOA, municipal, special improvement district or other assessments that are presently owing against the Property? (Search 

recorded documents, find dedicated plat recording information)

Seller Disclosure- 

Form 10
1. B. Does Seller currently occupy the Property? (Some addresses listed on abstract have mailing address instead of property address)

Seller Disclosure- 

Form 10

1. C. During the time the Seller has owned the property has the Property ever been rented or leased? (Some addresses listed on abstract have mailing 

address instead of property address)

Seller Disclosure- 

Form 10

3. A. Are you aware of any past or present non-conforming or illegal uses of the Property? (Sometimes non-conforming/non-compliance documents are 

recorded)

Seller Disclosure- 

Form 10

15. C. Are you aware of any past or present movement, shifting, deterioration, or other problems with the walls or foundation? (Sometimes non-

conforming/non-compliance documents are recorded)

Seller Disclosure- 

Form 10

22. A. Are you aware of any HOA, municipal, special improvement district or other assessments that are presently owing against the Property? (Search recorded 

documents for use notice recordings, CCR’s, Dedicated Plat Notes)

Seller Disclosure- 

Form 10
1. B. Does Seller currently occupy the Property? (Some addresses listed on abstract have mailing address instead of property address)



Net Sheets & 
Total Costs 

• Automatic Rate Calculators

../Sellers_net(2).xls


Seller Net 

Sheet 

Example



Seller Net 

Sheet 

Example

https://backmantitle

.com/seller-net-

sheet/ 

https://backmantitle.com/seller-net-sheet/
https://backmantitle.com/seller-net-sheet/
https://backmantitle.com/seller-net-sheet/


Net Sheet 

Commercial



Rent Rolls 

w/Net Sheet







Property Types



Distinctions between Parcels, Lots & Units
10-9a-103. Definitions. 

• Parcels: "Parcel" means any real property that is not a lot. (Including Metes & Bounds or City Survey)

• Lot: "Lot" means a tract of land, regardless of any label, that is created by and shown on a subdivision plat that has been 

recorded in the office of the county recorder. Subdivision, Cluster Subdivision, Planned Unit Development (PUD), 

Planned Residential Unit Development (PRUD)

Lots are governed by the Community Association (Act 57-8a-102)

(5) "Common areas" means property that the association: (a) owns; (b) maintains; (c) repairs; or (d) administers.

57-8-3. Definitions

• Units: (40) (a) "Unit" means a separate part of the property intended for any type of independent use, which is created by 

the recording of a declaration and a condominium plat that describes the unit boundaries. (Condominiums)

• (11) "Condominium unit" means a unit together with the undivided interest in the common areas and facilities 

appertaining to that unit. 

Condominium units are governed by 57-8-3 (5) Condominium Association Act

(5) "Common areas and facilities" unless otherwise provided in the declaration or lawful amendments to the declaration means:

(a) the land included within the condominium project, whether leasehold or in fee simple; (b) the foundations, columns, girders, beams, supports, 

main walls, roofs, halls, corridors, lobbies, stairs, stairways, fire escapes, entrances, and exits of the building;

(c) the basements, yards, gardens, parking areas, and storage spaces; (d) the premises for lodging of janitors or persons in 

charge of the property; (e) installations of central services such as power, light, gas, hot and cold water, heating, refrigeration, air conditioning, 

and incinerating; (f) the elevators, tanks, pumps, motors, fans, compressors, ducts, and in general all apparatus and installations existing for 

common use; (g) such community and commercial facilities as may be provided for in the declaration; and (h) all other parts of the property 

necessary or convenient to its existence, maintenance, and safety, or normally in common use.



Property Types

• Parcel

– Not subdivided

– City Lot/Block

• Lot

– Subdivision

– Condominium

– PUD

– PRUD

– Unit

Townhomes are not a 

property type. Townhomes 

are a zoning type/building 

style. 

– Townhome

– Twin home

– Rambler

– Ranch

– Split entry

– Tudor



Property Types

• Parcel

– Not subdivided

– City Lot/Block

• Lot

– Subdivision

– Condominium

– PUD

– PRUD

Townhomes are not a 

property type. Townhomes 

are a building style. 

– Townhome

– Twin home

– Rambler

– Ranch

– Split entry

– Tudor
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https://secure.utah.gov/hoa/overview/sale.html


https://secure.utah.gov/hoa/docs/coa-hoa-information.pdf 

https://secure.utah.gov/hoa/docs/coa-hoa-information.pdf


Plats-Satellite, Ownership & Dedicated 



Plats - Satellite, 

Ownership 

& Dedicated 



Plats - 

Satellite, 

Ownership 

& 

Dedicated 



Dedicated plat notes might include:

1. Covenants, Conditions & Restrictions (CCR’s)

2. Easements 

– Utility & Drainage

– Right of Way

3. Wetlands

4. Non-buildable areas

5. Geologic information

– Flood Zones

– Fault Areas

6. Common Areas

7. Future Plans

8. Zoning

9. Other Stuff…



When the listing agreement is signed

1. Start gathering seller disclosures

• Order copies of CCR’s

• Find the HOA information

• Is it HUD approved?

• https://entp.hud.gov/idapp/html/condlook.cfm

• HOA information

• Utah HOA Registry: https://secure.utah.gov/hoa/index.html

https://entp.hud.gov/idapp/html/condlook.cfm
https://secure.utah.gov/hoa/index.html


Utah HOA 
Registry



2017 REPC Section Section 4.3 (c)
HOA/Other Entity Fees Due Upon Change of Ownership.

(c) HOA/Other Entity Fees Due Upon Change of Ownership. Some HOA’s, special improvement 
districts and/or other specially planned areas, under their governing documents charge a fee 
that is due to such entity as a result of the transfer of title to the Property from Seller to Buyer. 
Such fees are sometimes referred to as transfer fees, community enhancement fees, HOA 
reinvestment fees, etc. (collectively referred to in this section as “change of ownership fees”). 
Regardless of how the change of ownership fee is titled in the applicable governing 
documents, if a change of ownership fee is due upon the transfer of title to the Property from 
Seller to Buyer, that change of ownership fee shall, at Settlement, be paid for by: [ ] Seller [ ] 
Buyer [ ] Split Equally Between Buyer and Seller [ ] Other (explain).  The provisions of this 
Section 4.3(c) shall survive Closing.

Call you title company! (Prior work)



Call you title company! 
(Check parcel no. for prior work)



Reinvestment Fee Covenants



When the listing agreement is signed

Don’t wait! Begin gathering Seller Disclosures when the listing is taken!

We’re coming back to this



Information required before sale to 

independent third party 57-8a-105.1 & 57-8-6.1 

(1) Before the sale of any lot under the jurisdiction of an association to an 

independent third party, the grantor shall provide to the independent third 

party:

(a) a copy of the association's recorded governing documents; and

(b) a link or other access point to the department's educational materials 

described in Subsection 57-8a-105(6).

(2) The grantor shall provide the information described in Subsection (1) before 

closing.

(3) The association shall, upon request by the grantor, provide to the grantor 

the information described in Subsection (1).

(4) This section applies to each association, regardless of when the association 

is formed.



Escrow Instructions?







Evidence of Water Rights: www.waterrights.utah.gov 

http://www.waterrights.utah.gov/


Evidence of Water Shares

https://waterrights.utah.gov/forms/waterCompanies.asp

https://waterrights.utah.gov/forms/waterCompanies.asp


Unanswered water questions from P&S 
Agreement

• Is there a transfer or ongoing cost (One time?, Yearly?, Monthly?) for 
accessing culinary (domestic) or irrigation water?

• How is the water accessed? 

• Is the well or irrigation water on located on the sale property?

– If not, where is it? 

– How do I access the water? 

• Is there something formal like a recorded easement or right of way? 

• How much is that cost or transfer fee?

– Does the buyer have to pay that fee? (Yes)

– Who gets the money?

– How specifically will the shares or rights get transferred



Culinary & Irrigation Water – Seller’s Disclosure
Who provides the water? 

1. Government Entity 

• Name of Provider (City, Town, Water 
District)

2. Water Company - Mutual Irrigation Company 

• Name/Contact info of company

• Copy of share certificate

• Assessments amount 

3. Private Water Right (Well, Spring, etc.) 

• Is the water right shared? 

• Copies of agreements (if any)

• Water right number

• Part of Water Conservancy or other 
Water District?

• Problems (Quality, pressure, faulty 
pump, well issue)

A
re yo

u
 aw
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b
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s? 



Sample Water Share Transfer 
Language for REPC 
& P&S Agreement

1. The following water shares (water 
share description, stock no, amount 
of shares) from (Share Company 
Name) are (included with or excluded 
from) the sale. 
IF INCLUDED:
2. Water shares will be transferred at 
closing by:______________ (insert 
process for share transfer)
3. Buyer to pay water share transfer 
fee



When a Bill of Sale is used to transfer 
water shares:

• Follow up with water share company
• New Certificate? 

• Costs for transfer

• Rights and responsibilities of share 
holders?



Sample Language for Addendum- 
Water Rights

1. The following water rights are included or 
excluded from the sale (Water Right Number). 

IF INCLUDED: 

2. Seller to transfer water with Water Rights 
Addendum to Land Deeds

3. Buyer to complete Report of Water Right 
Conveyance following closing

4. The well and well equipment are (included or 
excluded) from the sale and will be conveyed by 
bill of sale: (description of equipment 
type/location/use of equipment)



Water Share Due Diligence Notes

• What can you do with the shares?

– Culinary? 

– Irrigation?

– Livestock?

• How is the water accessed?

• Are they appurtenant to the property? 

• When and where can the water be used?

• What are the benefits/pros?

• What are the responsibilities/costs/cons?



Water Right/Shares- 
Where to begin?

• Quantity

• Use

• Access

• Quality



Buyer Due Diligence (Form 12) 
– Super Speed-Read Version

Consult water service provider & other 
appropriate professionals about  
1. Source, Quality & Availability 
2. Fees, Costs & Restrictions 
Resolve ownership of water rights and the 
water system 
Wells & well systems require inspection. 
State and Local laws govern Source, capacity, 
quality or water
Those laws directly impact building permit for 
any improvements 
Consult directly with authorities, & legal 
counsel about content and potential affect of 
water laws



Water Shares/Rights from REPC
Seller

1. Correctly identify the water 
shares or water rights for 
culinary and irrigation purposes

2. Update ownership of water right 
(if necessary)

3. Gather & share evidence of 
share or right

4. Disclose fees to buyer for right 
or share transfer

5. Prepare transfer documents

6. Give clear instructions to title!

Buyer

1. Verify water share or right 
ownership

2. Understand the permitted usage 
for the applicable shares or 
rights

3. Disclose transfer fees and costs 
to lender

4. Review and approve transfer 
documents

5. Be prepared for more work 
after closing

6. Give clear instructions to title!



Transferring Water Rights with 
Division of Water Resources (Steps)

1. Verify ownership of right (does the seller hold ownership)

2. If Seller doesn’t have good title to water

– Complete Report of Conveyance

– Send report of conveyance & $40.00 to the Division of Water Resources

– Wait for their decision (takes time)

3. Verify use of the right (domestic or irrigation?) Is it included? 

4. Correctly identify Water Right Information on REPC & Addenda

5. Get information about the well report ready for buyer review (if applicable- this information is extra)

6. Complete Land Deed Addendum

7. Record conveyance deed with Land Deed Addendum attached as exhibit

8. Buyer completes Report of Conveyance & sends the following to the Division of Water Resources

– Recorded deed with land deed addendum

– Report of Conveyance

– $40.00



The “Non-disclosure” Disclosures Authority of the signers (2017-REPC)



LLC & Corporation Resolutions

The “Non-disclosure” Disclosures
Authority of the signers (2017-REPC)



The “Non-disclosure” Disclosures
Authority of the signers (2017-REPC)

12.2 Financial Encumbrances/Changes to Legal Title. No 

further financial encumbrances to the Property shall be made, 

and no changes in the legal title to the Property shall be made 

without the prior written consent of Buyer.

12.3 Property Management Agreements. No changes to any 

existing property management agreements shall be made and 

no new property management agreements may be entered into 

without the prior written consent of Buyer.



When taking a listing vested in a family trust, 

what documentation should you ask for?

1. Copy of Trust 2. Certification of Trust
Requirements for a Certification of Trust

• Statement that identifies the trust exists
– Date the trust instrument was created

• Identity of Settlor
• Identity and Address of the acting trustee(s)
• Powers of the trustee

– How these powers relate to current transaction

• Revocable vs. Irrevocable trust “and the identity of any person holding 
a power to revoke the trust”

• The name in which title to the trust may be taken

The “Non-disclosure” Disclosures
Authority of the signers (2017-REPC)



Certification of Trust § 75-7-1013

(6) A person who acts in reliance upon a certification of trust without 
knowledge that the representations contained in it are incorrect is not 
liable to any person for acting and may assume without inquiry the 
existence of the facts contained in the certification. Knowledge of the 
terms of the trust may not be inferred solely from the fact that a copy of all 
or part of the trust instrument is held by the person relying upon the 
certification.

(7) A person who in good faith enters into a transaction in reliance upon 
a certification of trust may enforce the transaction against the trust 
property as if the representations contained in the certification were 
correct. 

(8) A person making a demand for the trust instrument in addition to a 
certification of trust or excerpts is liable for costs, expenses, attorney fees, 
and damages if the court determines that the person did not act in good 
faith in demanding the trust instrument.

(9) This section does not limit the right of a person to obtain a copy of the trust 
instrument in a judicial proceeding concerning the trust. 



What happens to real estate when a 

sole owner or tenant in common dies?

Estate (Property)

Probate:

1- Court Validates Will

2- Appoints Personal

Representative

3- Issues Letters

Probate: 

1-Court Determines 

Heirs

2- Appoints Personal Representative

3- Issues Letters or Decree

Testate-Will Intestate- No will

The “Non-disclosure” Disclosures
Authority of the signers (2017-REPC)



When the listing agreement is signed

Let seller know the title company may be calling

• They should begin gathering individual information, debt information

• Borrower authorization may be required

Order title commitment at listing!

• Act in good faith!

• REVIEW IT & ASK QUESTIONS!



Settlement Preparation begins with the 
commitment order. 

Involve Escrow Officer prior to being under 
contract

• Begin to resolve closing and title issues 

asap. 

• Take away some of the stress from closing

• Anticipate buyer concerns

• Alleviate stress for the seller



Forget to Order a Property 

Profile?

Sometimes the preliminary title commitment is the last 

chance to find an issue before it becomes a problem for 

the buyer.



The Title Commitment



Review The 
Title 
Commitment

• Check for Surprises 

• Seller’s Name on Listing 
Agreement vs. Property Vesting

• Is the property in a Trust?

• Are the owner or owners deceased?

• Probate?

• Has the property been part of a 
divorce?
• Who was awarded the property?

• Is there an equity interest in the 
property?



Review The 
Title 
Commitment

2. Check Schedule “B”

• Are there any surprise 
requirements?

• Boundary Line Discrepancies

• Survey Exception

• Prior Interest

• Unreleased Deed of Trust

• Surprise Home Equity Line

• Unpaid property taxes

• Judgments against people with 
similar names



• Reservations

• Covenants Conditions & Restrictions (CCR’s)

• Easements

• Plat Map

Review The Title Commitment



• Listing Agent Responsibilities

– Obtain Complete Information on Debt 

• Account Numbers

– Contact Phone Numbers

• Copy of Statements/Letters from Lien Holders

Short Sale Considerations

Order Title Report As Soon As Possible



• Short Sale Package

– Must be ordered by homeowner from the lender

– Must be completed by homeowner

• Very detailed/specific

• Must be accurate

– A lot like re-applying for the loan

Short Sale Considerations



Another reason for ordering the 

commitment at listing

Bankruptcy Issues 

• If the seller of the property is in bankruptcy, you must 

obtain permission from the court to list the property.

• Any offers/payoffs must be approved by the bankruptcy 

trustee.

– Chapter 7 vs. Chapter 13



After an 

Accepted 

Offer

1. Seller Disclosures 

– Send CCR’s

– Send Updated PR

– Send copies of leases/rental 
agreements

• Rent roll

– HOA information Meet Deadlines

2. Update PR 

– Exact sales price

– Add Buyer’s Names

– Date Down/Updated



Review Seller Net Sheet with New Estimated HUD-1

The seller should already be familiar with the 

costs, fees, & bottom line

Settlement Statements are only a review



Reviewing Seller Information

1. Payoff Information

• For First and Second Mortgage

• Social Security Numbers

2. Authorization Form

• Some Lenders/Attorneys cannot release information to a third party without written 
authorization

• Date of Birth (for judgments)

3. Phone Numbers

4. HOA Information/Re-Investment Fees

• Some PUD’s and Subdivisions have Home Owners Associations and Special 
Assessments



Buyers



REPC Section 24 (Contract Deadlines)- Calendar

Sunday Monday Tuesday Wed. Thursday Friday Saturday

1 2 3 4 5 6 7

8 9 10 11 12 13 14

15 16 17 18 19 20 21

22 23 24 25 26 27 28

29 30 31
Settlement Deadline on Friday with a 

weekend move in for the buyer?



Settlement deadline on Friday with a weekend move in for the buyer?
• 3.1 Settlement. Settlement shall take place no later than the Settlement Deadline referenced in Section 24(d), or as 

otherwise mutually agreed by Buyer and Seller in writing. “Settlement" shall occur only when all of the following have been 

completed: (a) Buyer and Seller have signed and delivered to each other or to the escrow/closing office all documents 

required by the REPC, by the Lender, by the title insurance and escrow/closing offices, by written escrow instructions 

(including any split closing instructions, if applicable), or by applicable law; (b) any monies required to be paid by Buyer 

or Seller under these documents (except for the proceeds of any Loan) have been delivered by Buyer or Seller to the other 

party, or to the escrow/closing office, in the form of cash, wire transfer, cashier’s check, or other form acceptable to the 

escrow/closing office.

• 21. TIME IS OF THE ESSENCE. Time is of the essence regarding the dates set forth in the REPC. Extensions must be 

agreed to in writing by all parties. Unless otherwise explicitly stated in the REPC: (a) performance under each Section of 

the REPC which references a date shall absolutely be required by 5:00 PM Mountain Time on the stated date; and 

(b) the term "days" and “calendar days” shall mean calendar days and shall be counted beginning on the day following the 

event which triggers the timing requirement (e.g. Acceptance). Performance dates and times referenced herein shall not be 

binding upon title companies, lenders, appraisers and others not parties to the REPC, except as otherwise agreed to in 

writing by such nonparty.

• 3.2 Closing. For purposes of the REPC, “Closing” means that: (a) Settlement has been completed; (b) the proceeds of 

any new Loan have been delivered by the Lender to Seller or to the escrow/closing office; and (c) the applicable Closing 

documents have been recorded in the office of the county recorder (“Recording”). 

REPC Section 24 (Contract Deadlines)- Calendar

The actions described in 3.2 (b) and (c) shall be completed no 

later than four calendar days after Settlement.



REPC, Form 10, & Form 12
Past 

Property Use
Future 

Property Use
Present 

Property Use

Seller’s Property Condition Disclosure (Form 10)

Seller Disclosures (REPC)
Section 4.3 (b)(c)(d)(e), 7, & 8 (a)

Buyer Due Diligence Checklist 
(Form 12)



When forms are Due
Offer 

Acceptance

Due 
Diligence 
Deadline

Seller Disclosures (REPC)
Section 4.3 (b)(c)(d)(e), 7, & 8 (a)

Seller’s Property Condition Disclosure (Form 10)

Buyer Due Diligence Checklist 
(Form 12)



Prequalifying 

& 

Preapproving 

Buyers

Working with a good lender matters

• Preparing buyers for settlement

1. Down Payment

2. Afford monthly payments

3. Cash to close

4. Moving costs

5. Incidental costs of home ownership



Prequalifying 

& 

Preapproving 

Buyers

Do the buyers know what fees they 

will be charged?

1. Have they been educated/informed 

of several options?

2. Have they received the Loan 

Estimate?

3. Have the buyers saved a down 

payment?



Before 
Submitting 
An Offer

Estimating Seller Paid 

Closing Costs
• Use Loan Estimate for fee 

request

• Ask Lender how much money 

for down payment

• Seller Paid Closing Costs & 

Short Sales



Background-
Dodd/Frank

In June 2009, President Obama proposed to address failures of consumer 
protection by establishing a new financial agency to focus directly on 
consumers, rather than on bank safety and soundness or on monetary 
policy. This new agency would heighten government accountability by 
consolidating in one place responsibilities that had been scattered across 
government. The agency would also have responsibility for supervision 
and enforcement with respect to the laws over providers of consumer 
financial products and services that escaped regular Federal oversight. 
This agency would protect families from unfair, deceptive, and abusive 
financial practices. The President urged Congress to give the consumer 
agency the same accountability and independence that the other banking 
agencies have and sufficient funding so it could ensure that powerful 
financial companies would comply with consumer laws.

In July 2010, Congress passed, and President Obama signed the Dodd-Frank 
Wall Street Reform and Consumer Protection Act. The Act created the 
Consumer Financial Protection Bureau (CFPB). The CFPB consolidates 
most Federal consumer financial protection authority in one place. The 
consumer bureau is focused on one goal: watching out for American 
consumers in the market for consumer financial products and services.



CFPB-

Oversight

Consumer Lending

• Credit Cards

• Payday/Title Lending

• Student Loans

• Home Finance/Mortgage for (Federal 

Mortgages)

– FHA/VA

– Freddie/Fannie

– USDA

1.  Protect the bond market/housing

2.  Protect consumers



CFPB 4 

Major Areas 

of Change

Consumer Financial Protection 

Bureau (CFPB)

1. Home Mortgage Disclosure 

Act

2. Foreclosure Avoidance

3. Qualified Mortgages

4. New Loan Estimate and 

Closing Disclosure Forms 

– (August 2015)



Accepted 

Offer

Update the Title Commitment

• Buyer Information

– Full Names

– Social Security Numbers

– Date of Birth 

• Lender Information

– Who is securing the financing?

• Lender vs. Broker

• Processor Name?

• Mail out?

• Power of Attorney?

• Cash?



Review 
Seller 

Disclosures



Prior to 

Settlement

Reviewing the Title Commitment

• CCR’s 

• Easements

• Plat Map

• Split Closing

– The Owner’s Policy of Title Insurance is 

purchased by the Seller.

– The Buyer should review the owner’s 

policy commitment.  (What type of owner’s 

policy is being provided?)



Home Warranty

Don’t wait until day of closing…

• Who will place the order?

1. Listing Agent?

2. Selling Agent?

3. Seller or Buyer?

• Which Home Warranty Company?

1. What features?

2. Does the buyer want to pay for additional coverage?

• Who is paying for it and how much?

1. Does the buyer want to pay for extra coverage?



Paperwork to this point

Seller
1. Buyer Pre-approval letter

2. Net Sheet/Estimated Settlement 

Statement

3. Think about what to do with their money

Buyer
1. Loan Estimate

2. Home Warranty details

3. Think about how to wire money to title 

company

Each file should contain:

• Completed Contract-Including Every Addendum

• Updated Title Report

• Completed Seller Disclosures

• Home Warranty ordered



Commission 
Instructions



Mortgage payoffs

Necessary Documentation/Information

• Who are you making your payments to?

• What are your loan numbers?

• What is your Social Security Number?

• What is your date of birth?

• Some lenders require authorization to give information to third 
parties

• If you don’t want to have this information the borrower’s can 
call/e-mail their escrow officer/title company

Approaching the Settlement Date



Borrower’s Authorization Example 

To Whom It May Concern:

I/We hereby authorize Backman Title Services, Ltd. to receive information concerning the payoff 
of mortgage loan(s), credit line loan(s), credit card accounts and/or judgments.

This information is for the confidential use in processing a mortgage loan transaction or buy/sell 
transaction.

A photographic or carbon copy of this authorization (being a photographic or carbon copy of the 
signatures of the undersigned) may be deemed to be equivalent of the originals.

Your prompt reply and release will be very much appreciated.

 ________________________________

 Signature

 SSN



Mortgage Payoffs

Time Issues

• Some lenders can take up to 10 days to send payoffs 

• Payoffs for FHA loans include interest for the entire month

– If the seller proceeds arrive after the 1st of the month a new 

month’s interest is due.



Mortgage Payoffs

• What is an acceptable payoff?

• From current beneficiary

• In Writing

• Verbal payoffs are never acceptable

• Must have a good through date

• Principal Amount

• Per Diem (Preferably)

• At least 5 days per diem added to payoffs



Mortgage Payoffs

What if the mortgage payoff does not arrive?

• Payoffs can be estimated and held in escrow based on

– The original mortgage amount

• For some loan types more money is owed than originally borrowed

– Home Equity Lines

– Interest Only Loan (negative amortization)

– Balance statements from the current beneficiary

• Principal amounts rarely match payoff amounts additional funds must 

also be held.  



Mortgage Payoffs

Home Equity Lines

• Most lenders will freeze HELOC accounts when 

a payoff is ordered

• Home Equity lines must be 100% paid off and 

closed.



Settlement 
for the 
Sellers

Settlement is easier when costs 

have been disclosed previously

• Title and Escrow fees

• Seller Paid Closing Costs

• Allowances and Repair 
Costs

• Mortgage Payoff 

• Tax Pro-rations

• City/Improvement district 

• HOA Dues

• Home Warranty



Settlement 
for the 
Sellers

Do the sellers know what 
documents they will 
have to sign?

• Settlement Statements

• Warranty Deed

• Payoffs

• IRS 1099 Form

• Escrow Agreement

• FHA/VA/Buyer 
Documents



Settlement should be a 

review of what a 

buyer already knows



Loan Estimate & Closing Disclosure



The Three-Day Waiting Period

As we learned from the CFPB’s website, loan disclosure and settlement forms aren’t the 

only things that are set to change. According to their explanation of the final rule:

“The rule requires a three-day waiting period after issuing the Closing Disclosure before 

closing the mortgage.”

http://www.consumerfinance.gov/blog/explainer-how-the-final-tila-respa-rule-differs-

from-the-proposal/

The three-day waiting period is meant to give borrowers more time “…to review their 

final loan terms and costs in an unpressured environment rather than at the closing 

table.”

http://www.consumerfinance.gov/newsroom/cfpb-finalizes-know-before-you-owe-

mortgage-forms/

http://www.consumerfinance.gov/blog/explainer-how-the-final-tila-respa-rule-differs-from-the-proposal/
http://www.consumerfinance.gov/blog/explainer-how-the-final-tila-respa-rule-differs-from-the-proposal/
http://www.consumerfinance.gov/newsroom/cfpb-finalizes-know-before-you-owe-mortgage-forms/
http://www.consumerfinance.gov/newsroom/cfpb-finalizes-know-before-you-owe-mortgage-forms/


REPC Section 24 (Contract Deadlines)- Calendar

Sunday Monday Tuesday Wed. Thursday Friday Saturday

1 2 3 4 5 6 7

8 9 10 11 12 13 14

15 16 17 18 19 20 21

22 23 24 25 26 27 28

29 30 31
Settlement Deadline on Friday with a 

weekend move in for the buyer?



The Closing Disclosure- page 5

Calculations found on 

the Truth In Lending

The Total Interest Percentage (TIP)

The amount of interest paid on your loan

 (assuming minimum payments)

_____________________________

Loan Amount



The Closing Disclosure- page 5



The Closing Disclosure (Seller)



Signing the Closing Disclosure
Borrower Closing Disclosure Signature Statement

Seller Closing Disclosure Signature Statement

Where is the signature 

line for the seller to sign?



RESPA & ALTA Settlement  Statement



Borrower Closing Disclosure Signature Statement

Borrower Acknowledgement from the ALTA Settlement Statement



What are Escrow Services?
• Settlement 

• Document Preparation
– Compiling

– Costs for printing/copying

– Preparing HUD1/Transfer Documents

• Reconveyance/Payoff Processing
– Ordering the payoff

– Releasing the old loan

• FedEx/Courier

• Wire Fee

Common Fees in Other States

• Notary Fee

• Attorney Fee

• Underwriting Fee



Title Insurance Costs

• Title Insurance

– Owner’s Policy

– Lender’s Policy

• Endorsements



County Recording Fees

• Deed Recording

– Change Vesting on Title

• Subordination

• Deed of Trust



Good Funds
1- Cash may be disbursed on the same day the cash is deposited.

2- A wire transfer may be disbursed on the same day the wire transfer is 

deposited.

3- For amounts under $10,000.00 The proceeds of a cashier's check, 

certified check, or official check that is drawn on an existing account at 

a federally insured financial institution may be disbursed on the same day 

the financial instruments are deposited if received from a single party to 

the real estate transaction or less than $10,000 in aggregate from all the 

parties.

 

The following (4-6) may also be disbursed the same day they are deposited.  

4- A personal check not to exceed $500 per closing.

5- A check drawn on the escrow account of another title producer.

6- Checks drawn on the trust account of a principal broker, or associate 

broker. 
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